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INTRODUCTION—URBAN BLIGHT 


F all the complex and stubborn problems confronting the 
O cities of our nation, that of urban blight is the most baffling 
and at the same time the most insidious. It inflicts its damage upon 
the social and economic fabric of our communities as insidiously 
and relentlessly as leukemia in the blood stream of the human body. 
Vast stretches of our urban communities are being engulfed by 
urban blight, including once desirable or fashionable residential 
neighborhoods, strategically valuable central districts, and even out- 
lying neighborhoods. Nurtured as it has been by public apathy 
and sheltered in its growth by ponderous impediments—economic, 
social, political—urban blight has made alarming advances. And yet 
there is no problem which is more challenging to an alert citizenry 
than that of urban blight—and none which can be more rewarding 
in terms of economic and social benefits to the community intently 
striving for a solution. 

The toll exacted by slums and blight has been too frequently 
recorded. As if by rote, social workers, health officers, and public 
officials recite the fearful consequences in terms of blighted lives, 
disease, crime, juvenile delinquency, and hazards to health, safety 
and morals. The hard truth regarding these consequences, even 

* Presented at the Annual Meeting of the American Bar Association, Section of 
Municipal Law, Dallas, Texas, on August 27, 1956. The opinions expressed herein 
are those of the author and are not intended to and do not necessarily reflect the 
views of the Housing and Home Finance Agency or any other Federal Agency. The 


valued assistance of Mrs. Beulah H. Jankowski and John R. Gallagher, III is 
acknowledged by the author. 


+ Associate General Counsel, Housing and Home Finance Agency, Washington, 
D. C. Member Illinois Bar. 
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when supported by cold statistics, may not penetrate the conscious- 
ness of one as effectively as an actual inspection of slums similar to 
the one recently made by the author. 

Equally disturbing to the tranquillity of the thinking citizen is the 
effect of urban blight upon the economic life of the community. 
The spread of blight rapidly depreciates property values and at the 
same time imposes upon the city government more onerous burdens 
for the provision of municipal services and public facilities. The 
city’s ability to finance these expanding needs is impaired by urban 
blight in that taxes are lowered as properties deteriorate. The exo- 
dus of higher economic groups to the suburbs and the influx into 
the declining central areas of lower income groups, generally racial 
minority groups, impose additional strain upon the municipal 
economy. 

Of our nation’s total of 39.6 million non-farm dwellings (United 
States Census, 1950) only 27.5 million may be classified as good 
housing and 12.1 million as having deficiencies of various degrees 
of severity. Seven million of these 12.1 million dwellings are classi- 
fied as substandard and half of the substandard units are badly 
deteriorated. In addition, there are countless other dwellings not 
structurally deficient but located in hopelessly blighted neighbor- 
hoods. It is estimated that at least five million units of our nation’s 
housing supply require demolition.” 

The deteriorating neighborhood is afflicted with certain typical 
symptomatic conditions—obsolescence and deterioration, absence of 
sanitary and other necessary facilities in living quarters, inadequate 
community services and public facilities, lack of adequate main- 
tenance of structures, the encroachment of industrial, commercial, 
and rooming house uses in residential areas, improper environmental 
conditions and the conversion of structures into small residential 
units. 


The causes of urban decay have been fairly well catalogued. The 
single outstanding cause of blight is an unplanned increase in density, 
that is, overcrowding—overcrowding of living quarters, of land and 


1 Report to the President of the United States of the President’s Advisory Com- 
mittee on Government Housing Policies and Programs 110-111 (Dec. 1953). 


2 Follin, Slums and Blight—A Disease of Urban Life, H.H.F.A. Ursan RENEWAL 


BULLETIN No. 2, p. 4, (May 3, 1955). See Housing Rehabilitation and Enforcement 
oo Laws, Pustic HEALTH MonocraM No. 34 (Dept. of H. E. & W., May 
1955). 
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of public facilities.* Structural conversions and conversions by use 
frequently increase density in existing structures.‘ 


Slums and blight are brought about by owners of property ins 
are unable or unwilling to maintain or improve their property at 
decent levels, by unconscionable, profiteering landlords squeezing 
bootleg profits out of wretched housing, and occasionally by tenants 
who are indifferent to their squalid environments. But underlying 
the more immediate causes of slums and blight, the ultimate causation 
factor is the local government itself. Slums and blight develop 
where local governmental authorities fail to enforce effectively, with 
persistence and political courage, adequate police power measures 
to control bad housing, improper environments and overcrowding. 


A comprehensive program of urban renewal offers a solution for 
the menace of urban blight. This was the conclusion, concurred in 
by the President and the Congress, of the President’s Advisory Com- 
mittee on Government Housing Policies and Programs.* Urban re- 
newal encompasses rehabilitation and conservation of areas worth 
saving as well as clearance and redevelopment of areas too deterio- 
rated to be salvable. The term “urban renewal” was incorporated 
in the federal law (and later in state statutes) with the enactment of 
the Housing Act of 1954° which authorized for the first time federal 
aid for urban renewal projects of local communities. 


A comprehensive urban renewal program embraces three basic 
operations, namely, (a) surgical treatment for the eradication of 
slums and blighted areas which are not salvable; (b) recovery treat- 
ment for the rehabilitation and upgrading of areas which can be 
brought up to minimum standards; and (c) preventive treatment to 
conserve the twilight areas manifesting incipient blight, and to pre- 
vent the spread or recurrence of urban blight in the community.” 
Each of these three basic operations entails the exercise of eminent 


8 Siegal and Brooks, Slum Prevention Through Conservation and Rehabilitation, 
a report submitted to the Subcommittee on Urban Redevelopment, Rehabilitation 
and Conservation, of the President’s Advisory Committee on Government Housing 
Policies and Programs, p. 29 (Nov. 1953). 

4It has been estimated that in a 10-year period there were more than 50,000 illegal 
conversations in the city of Chicago. Siegal and Brooks, supra note 3, at 32. 
: “1083 oe Control and Neighborhood Conservation, 48 Nw. U.L.Rev. 
99 (1953 
5 Report to the President of the United States, supra note 1, at 135. 
€68 Strat. 590, 622 (1954), 42 U.S.C. § 1451 (1954). 


7 Message from the President of the United States, H.R. Doc. No. 306, 83d Cong., 2¢ 
Sess. 3 (1954). 
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domain powers to acquire the most severely blighted and slum areas 
for clearance and redevelopment, the invoking of the necessary 
police powers for rehabilitation and conservation activities, and the 
provision of public facilities and municipal services of a desirable 
quality. 

An urban renewal program, to be effective, must be undergirded 
by an effective program of enforcement of adequate police power 
measures relating to housing, building, zoning and community 
planning, and must operate in an atmosphere of public understand- 
ing and affirmative support of the citizenry. General interest in 
urban renewal, particularly code enforcement, is being stimulated 
on a national scale by various private and public groups. According- 
ly, consideration of the legal aspects of the housing code, an im- 
portant legal instrument in any such enforcement program, is timely. 
The purpose of this article is to present, after briefly sketching the 
development of pertinent legislative enactments, some of the legal 
problems involved in housing codes and their enforcement, and to 
allude to certain other techniques that may be invoked for improv- 
ing the effectiveness of the program. Exhaustive, or even adequate, 
treatment of all of the many constitutional and legal issues involved 
has not been attempted. 


LEGISLATIVE BACKGROUND 


The capacity of the law to cope with the challenges of pressing 
social and economic problems—its elastic adjustability to changing 
conditions—is illustrated by the significant development in local gov- 
ernment law relating to the elimination and prevention of urban 
blight. Although inadequacies in legal principles and practices still 
exist, the law has made substantial strides in accommodating its doc- 
trine of the police power and its eminent domain principles to the 
needs of local communities undertaking blight elimination programs. 
Indeed, the law in this respect has kept reasonable pace with the 
capacity of local communities to resolve the difficult non-legal prob- 
lems in blight elimination programs, such as the rehousing of fam- 
ilies displaced through blight elimination, the enactment and effective 
enforcement of regulatory codes and ordinances, the financing of 
governmental activities, the ability of private owners to finance the 
rehabilitation of their properties, and gaining the understanding and 
support of the program by the general public. 
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Laws for the regulation of some phase or other of housing have 
been in force for many years.* New York City has had laws reg- 
ulating buildings since 1647 when an ordinance was enacted reg- 
ulating chimneys and other aspects of the construction of housing in 
New Amsterdam.® In America, the first legislation on sanitation 
was an enactment by the General Court of the Massachusetts Bay 
Colony in 1647 or 1648."° Nuisances affecting health and comfort 
were subjected to legislative control in 1692 in Massachusetts shortly 
after a similar South Carolina enactment, and in 1712 in Philadel- 
phia.* From 1647 to 1849 numerous ordinances were enacted for 
New York City designed to reduce fire hazards through regulation 
of the construction of buildings, but the first important American 
legislation on housing was in 1849 when a building law for the City 
of New York was enacted.” 

The first federal legislative action was taken in 1892 when the 
Congress appropriated $20,000 for an investigation by the Commis- 
sioner of Labor of slum conditions in cities of 200,000 and over. 

The report of the Commissioner of Labor focused public attention 
upon the slum problem and in the wake of such report many state 
and local laws pertaining to slums and substandard housing were 
enacted."* In 1895 a state tenement house law was passed in Pennsyl- 
vania. Thereafter the New York Tenement House Act of 1901 
was enacted, which represented a significant achievement in police 


8 Regulatory measures affecting housing have been traced back many centuries, ¢.g., 
the Code of Hammurabi dating back forty centuries; the sanitary code for the ancient 
Hebrews in the book of Leviticus, chapters 11 to 16; the building regulations of the 
Chinese dating more than 1,000 years before the Christian era; the sanitary measures 
of the ancient Greeks and Romans administered by health officers, including the 
Roman aediles whose office was established in 494 B.C.; the sanitary laws of King 
John II in France in 1350; the sanitary and safety requirements imposed in London 
in the 12th century and after the fire of 1666. Topey, Pustic HeEattH Law 9 (1947). 
Abrams, Urban Land Problems and Policies, Houstnc AND TowN AND CouUNTRY 
PLANNING, BuLL. 7, Unitep Nations (1953); 7 McQuILtan, MuNicrPAL CorRPORA- 
tions, § 24.504 (3rd ed.) ; Beuscuer, Early Laws, in Lanp Use Controts (1956) (in 
mimeographed form). 

9 VEILLER, TENEMENT House LEGISLATION IN New York, 1852-1900, at 11 (1900). 

10Topey, Pustic HEALTH Law, et seq. (1947). 

11 [bid. 

12 VEILLER, op. cit. supra note 9. 

18 27 Stat. 399 (1892). 


14 Prior to this date, England had enacted considerable housing legislation, viz., the 
Shaftsbury Act of 1851 authorizing lodging houses for workers; the Torrens Act of 
1868 providing for the repair or demolition of unfit houses; the Cross Acts of 1875 
and 1879 authorizing treating insanitary housing upon an area basis; and The Housing 
of the Working Classes Act, 1890, authorizing a broad attack on slum conditions and 
bad housing. Ratcliff, The Attack on Slums and_Unfit Housing in England and 
Holland, XII Harvarp City PLanninG Sruntes, 357 et seq. (1938). 
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power enactments respecting substandard tenements. In New Jer- 
sey, the Tenement House Act was approved March 29, 1904. Tene- 
ment house statutes were also enacted between 1909 and 1913 in 
Wisconsin, California,’* Kentucky, Massachusetts, Indiana and Penn- 
sylvania; and building or tenement laws and codes were adopted be- 
tween 1905 and 1913 in Toledo, Boston, Baltimore, Cincinnati, 
Pittsburgh, Providence, Detroit, Louisville, Washington, D. C., Chi- 
cago, New Orleans, Seattle, Milwaukee and perhaps other cities.’* 

Up to the time of the publication of the Lawrence Veiller Model 
Housing Law in 1914 under the sponsorship of the Russell Sage 
Foundation, there were practically no housing laws in this country 
other than tenement house laws.'? State housing laws based on the 
Veiller 1914 model law were enacted soon after its publication in 
Michigan, Minnesota and Iowa; and housing ordinances based on such 
model housing law were early adopted in St. Paul; Grand Rapids; 
Duluth; Berkeley; Syracuse; Cleveland; Columbus, Ohio; Lansing; 
and Portland and Salem, Oregon.”* 

The first federal slum clearance legislation, other than the au- 
thorization in 1892 of the investigation of slums in American cities, 
was approved June 16, 1933. This legislation, Title II of the Na- 
tional Industrial Recovery Act,’ authorized the Federal Emergency 
Administration of Public Works to include low cost housing and 
slum clearance projects in a comprehensive program of public works. 
The sum of $450,000,000 was appropriated for the federal slum 
clearance and public housing program under the Emergency Relief 
Appropriation Act of 1935.7 Several slum clearance and public 
housing projects were completed by the Federal Government under 
such authorization. 

The shift from direct federal slum clearance action to federal aid 
for state and local activities was effected with the enactment of the 
United States Housing Act of 1937%4 authorizing the extension of 


me CALIFORNIA TENEMENT House Act oF 1911 discussed in Note, 2 Carr. L. Rev. 
(1913). 


16 VerttER, A Mover Housinec Law, preface (1920); Housing Committee of the 
Minneapolis Civic and Commerce Association, Housing Laws, A Summary of More 
Important Provisions in City and State Codes (1914). 


17 Vertter, A Mopet Hovusine Law, preface (1920). 
18 [bid. 

19 48 Start. 200 (1933). 

20 49 Star. 115 (1935). 

2150 Stat. 888 (1937), 42 U.S.C. § 1401 (1952). 





HOUSING CODES IN URBAN RENEWAL 7 


financial aid to states and their political subdivisions for eliminating 
insanitary housing conditions and acute shortages of dwellings for 
families of low income. The immediate objective of the law was to 
alleviate unemployment. The enactment of this federal aid law for 
slum clearance and public housing stimulated the enactment of state 
laws authorizing the construction and financing of slum clearance 
and public housing projects, chiefly through housing authorities, in 
all but a few states.” The constitutionality of such public housing 
laws has been firmly established.”* 


In the early 1940’s some thirteen states enacted statutes authorizing 
slum clearance through private corporations, usually limited-dividend 
corporations.** These statutes either vest eminent domain powers in 
such private corporations or authorize the exercise of eminent domain 
powers by public authorities in behalf of the private corporations for 
the acquisition of slum areas for redevelopment, subject to certain 
prescribed public controls. 


The attack on urban blight has received its greatest impetus with 
the authorization of what is now a two billion dollar federal aid pro- 
gram. Under Title I of the Housing Act of 1949, as amended,” the 
Housing and Home Finance Administrator is authorized to make to 
local public agencies planning advances, loans and capital grants for 
urban renewal projects which may comprise slum clearance, urban 
redevelopment, rehabilitation and conservation (any or all of such 
activities) in slum, deteriorated or deteriorating areas. In addition, 
the Federal Housing Administration through certain of its mortgage 
insurance and other programs may provide special aids for the re- 
habilitation and improvement of existing housing and for the pro- 
vision of new housing in conjunction with urban renewal projects.” 


Primarily through the stimulus of the federal aid made available 
under Title I of the Housing Act of 1949, as amended, 34 states, four 


22 Hill, Recent Slum Clearance and Urban Redevelopment Laws, 9 Was. & Lee L. 
Rev. 173, 175 (1952). 

28 Cases cited in Robinson and Weinstein, The Federal Government and Housing, 
1952 Wis. L. Rev. 581, 583, and Hill, supra note 22. See also. McDougal and 
ye Public Purpose in Public Housing: An Anachronism Reburied, 52 Yaz L.J. 

2 (1942). 
24 Hill, supra note 22, at 176. 


25 63 Srat. 413 (1949), as amended, 42 U.S.C. §§ 1451 et seq. (1952 and Supp. III, 
1956) ; and Housing Act of 1956, Pus. L. No. 1020, 84th Cong., 2d Sess. (August 7, 
1956), 70 Strat. 1091 (1956). 


26 48 Srat. 1246 (1934), as amended, 12 U.S.C. §§1710 et seg. (1952 and Supp. III, 
1956) ; Housing Act of 1956, supra note 25. 
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territories and the District of Columbia now have enabling legislation 
or constitutional provisions authorizing slum clearance and urban 
redevelopment undertakings.*7 In 14 states local public agencies 
lack such authority.** More recently local public agencies in a 
number of jurisdictions have been vested with express authority to 
undertake, in addition to slum clearance and urban redevelopment 
projects, urban renewal projects embracing conservation and re- 
habilitation activities. The courts of last resort in 25 jurisdictions 
have passed upon the constitutionality of slum clearance and urban 
redevelopment enabling legislation.” In all of such jurisdictions, 
except the states of Florida, South Carolina and Georgia, the en- 
abling legislation has been held to be constitutional. In Georgia a 
constitutional amendment and a new enabling law to overcome the 
effects of the adverse decision have been enacted. Thus, the con- 
stitutionality of enabling legislation to acquire and clear slums and 
blighted areas for private redevelopment is now generally established. 

In a few jurisdictions the courts have affirmed the constitutionality 
of laws authorizing the acquisition for redevelopment of “predom- 
inantly open” blighted areas.*° The Illinois court has upheld the 
constitutionality of an urban community conservation act authoriz- 
ing, inter alia, the exercise of eminent domain powers to prevent 
slums, and other activities for the rehabilitation and conservation of 
neighborhoods.** There has been no case passing specifically upon 
the constitutionality of statutes authorizing local public agencies to 
undertake comprehensive urban renewal projects as distinguished 
from slum clearance and urban redevelopment projects. 

The rehabilitation and conservation phases of urban renewal are 
largely predicated upon regulatory measures under the police power, 
including housing laws prescribing minimum standards of housing 
quality. A number of states have enacted housing laws legislating 


27 Citations to constitutional provisions and statutes expressly authorizing slum 
clearance and urban redevelopment projects and also urban renewal projects, and to 
cases passing upon the constitutionality of such statutes are listed in Appendix A 
infra. See also Sharman, Some Recent Developments in Community Redevelopment 
Laws, 6 Hastincs L.J. 80 (1954). 

28 Florida, Louisiana, Idaho, Iowa, Mississippi, Montana, Nevada, New Mexico, 
South Carolina, Texas, Utah, Vermont, Washington and Wyoming. 

29 Appendix A infra. 

30 Redevelopment Agency v. Hayes, 122 Cal. App. 2d 777, 266 P. 2d 105 (1954), 
cert. denied sub nom. Van Hoff v. Redevelopment Agency, 348 U.S. 897 (1954) ; 
People ex rel. Gutknecht v. Chicago, 414 Ill. 600, 111 N.E. 2d 626 (1953); Oliver 
vy. City of Clairton, 374 Pa. 333, 98 A. 2d 47 (1953). 

31 People ex rel. Gutknecht v. Chicago, 3 Ill. 2d 539, 121 N.E. 2d 791 (1954). 
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against houses unfit for human habitation, some being mandatory 


and others merely authorizing municipalities to impose and enforce 


minimum housing standards.** 


Most cities have in force local laws of various types to control the 
construction of housing, including building codes, fire and safety 
measures, sanitation and health ordinances, zoning ordinances and 
other police power measures.** But the housing code which covers 
occupancy and maintenance as well as other aspects of dwellings is 
foremost in terms of practical effectiveness.** It is believed that only 
about 65 cities have housing codes of a comprehensive nature which 
encompass in one ordinance the regulatory measures covering hous- 


ing, including many requirements normally found scattered in several 
different codes and ordinances. 


Current Housine Copes 


The importance of housing codes has been recognized under Fed- 
eral law. The Housing Act of 1949, as amended, provides that no 
contract shall be entered into for any loan or capital grant for urban 
renewal, no mortgage shall be insured under section 220 or section 
221 of the National Housing Act, as amended, and no annual con- 
tribution or capital grant contract for low-rent public housing under 
the United States Housing Act of 1937, as amended, shall be en- 
tered into unless there is presented to the Administrator by the 
locality a workable program of the community for utilizing ap- 


82 Appendix B infra. 


33In England, under the Housing Act, 1936, a local authority may order the 
vacation and prohibit the use of any house, occupied by persons of working classes, 
determined to be unfit for human habitation if the owner declines to carry out the 
necessary restoration work. The standard applied in determining unfitness for human 
habitation is that of “an ordinary, reasonable man.” The Housing Repairs and Rents 
Act, 1954, confers powers on local authorities to regulate houses in clearance areas 
and to purchase houses for reconditioning, and enables landlords to make an increase 
called a “repairs increase” in rent as an incentive to improve the condition of the 
premises. The Public Health Act, 1936, placed upon local authorities the duty of 
inspecting houses and other buildings with a view to their maintainance in a proper 
condition. See for illuminating discussions of such English laws a eatie 
thereunder 100 Sov. J. 161 (1956); 105 L.J. 148 (1955); 118 J.P. 86 (1954); = 
J.P. 697 (1954); 21 Sov. 3 (1954); 21 Sox. 268 (1954); 117 J.P. 736 (1953) ; 69 
L.Q. Rev. 5 (1953); 93 Sot. J. 48 (1949); 112 J.P. 55 (1948) ; 5 Mopern L. Rev. 
266 (1942) ; and 102 J.P. 310 (1938). See also as to earlier laws 91 J.P. 898 (1927) ; 
88 J.P. 269 (1924) ; 81 J.P. 221 (1917) ; 79 J.P. 37 (1915) ; and 78 ip. 39 (1914). 

34 The enactment of a housing law in 1909 in California and the improvement of 
minimum standards thereunder at almost every session of the legislature “was a far- 
sighted policy which has prevented widespread slums from developing in this State 
to the same degree that they have in many other states.” California Housing Report 
and Recommendation of State Commission of Housing, 1954, at 11. 
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propriate private and public resources to eliminate and prevent the 
development or spread of slums and urban blight, so as to encourage 
needed urban rehabilitation and to provide for the redevelopment of 
blighted, deteriorated or slum areas.** 


The workable program, according to a requirement of the Hous- 
ing and Home Finance Agency, must include as an essential element 
a plan for the enactment and enforcement of adequate codes and 
ordinances prescribing minimum occupancy standards for dwellings. 
This H.H.F.A. requirement, in part at least, is based upon Federal 
statutory provisions requiring that consideration be given, in the 
granting of Federal aid for urban renewal, to the enactment and en- 
forcement of adequate housing codes.** 


In general, a housing code establishes minimum requirements re- 
specting the condition, the maintenance and the occupancy of dwell- 
ings and the condition and maintenance of utilities and facilities in 
dwellings to the extent deemed necessary to achieve safety, health 
and general welfare objectives. Housing codes prescribe regulatory 
measures for the maintenance, occupancy and supplied facilities of 
structures and are concerned primarily with health, safety and sani- 


tation requirements of buildings after they have been constructed.” 
But certain housing code requirements may indirectly influence the 
design and construction of new buildings as well. 

The housing law must be broad enough to cover all dwellings, ir- 
respective of the date and type of construction, the nature of the 
occupancy, the character of the ownership or the location. Housing 
conditions and the physical aspects of housing vary materially in 


85 The workable program requirement was recommended by the President’s Ad- 
visory Committee on Government Housing Policies and Programs, Report to the 
President (Dec. 1953) and by the President in his message to the House of Repre- 
sentatives, H. R. Doc. No. 306, 83d Cong., 2d Sess. (1954), in which he stated at 
p. 2 that Federal assistance is justified for communities which “face up to the problem 
of neighborhood decay and undertake long-range programs directed to its prevention.” 

86 Section 101(a), Housing Act of 1949, as amended, supra note 25. 


87 Housing codes must be differentiated from building codes and zoning ordinances 
which essentially are applied prospectively although housing codes may by reference 
or otherwise include provisions of building, plumbing, electrical and other codes. 
Building codes are concerned primarily with the physical aspects of new construction 
and remodeling, including: structural safety, fire protection, building materials and 
building processes. Zoning ordinances regulate density of land coverage, height, size 
and other features of structures, location of buildings on lots, types of use, and other 
aspects of land uses. New York in 1916 was the first city to adopt a comprehensive 
zoning ordinance, the impelling immediate objective being the protection of its Fifth 
Avenue against the encroachment of manufacturing establishments. Today more than 
1200 communities have zoning ordinances, Houston being the only exception among 
Cities of over 250,000 population. Every state has enabling legislation for zoning. 
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different geographical regions within the United States, in different 
communities and in different sections of the same community. The 
housing code must be predicated upon an objective study and analy- 
sis of the particular conditions prevailing in the respective community 
and must be tailored to fit such conditions.** 

The two main functions of a housing code are to prescribe mini- 
mum standards® of housing quality and to provide procedures and 
sanctions for their enforcement. The housing code contains (a) re- 
quirements respecting facilities and equipment in dwellings, including 
lighting, ventilation, garbage and waste disposal, heating, water sup- 
ply, sewage disposal, sink, bath, toilet and means of egress; (b) main- 
tenance requirements covering general sanitary conditions and equip- 
ment, heating equipment, chimneys and flues, fire hazards, electric 
wiring, inflammable liquids, pest infestation, internal structural re- 
pair, external structural repair, and dampness; and (c) limitations on 
occupancy, including general room crowding, persons per room, 
persons per sleeping room, area crowding, sleeping area, non-sleeping 
area, and other factors leading to over-crowding. The procedures 
and sanctions are covered by provisions (a) indicating what dwell- 
ings and structures are within the purview of the code, (b) defining 
what the respective responsibilities of the owner, the tenant and the 
lessee are, (c) prescribing penalties and other sanctions for violations 
and (d) providing for the administration and enforcement of the 
code.*° 

A recent publication, Provisions of Housing Codes in Various 
American Cities,** tabulates the results of a review of the major pro- 
visions of the housing codes of 56 cities** and the model housing 
code of the American Public Health Association entitled “Proposed 
Housing Ordinance”. Most of the existing housing codes are in- 
cluded in the study. The population of the 56 communities ranges 
from less than 10,000 to over 2,000,000. The codes included were 
enacted between 1930 and 1955 by such cities as Denver, Buffalo, 


88 American Public Health Association, A Proposed Housing Ordinance at ix (1952). 
89 The term “standards” is used in this article to mean the minimum requirements 
imposed under the particular code or ordinance. 
40 The Housing Code of the City of Philadelphia which became effective January 1, 
1955, embraces provisions of the nature indicated. 
wa Urban Renewal Administration, Ursan RENEWAL BULLETIN No. 3 
42 Chicago is not included in the study. After a year of preparatory work the ci 
enacted a housing code in 1956 which will go into effect in January, 1957. NAHR 
JournaL or Housine 238 (July, 1956). 
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Baltimore, Cincinnati, Los Angeles, Pittsburgh, Portland, Oregon, 
and Washington, D. C. 

In such tabulation the major provisions in the 57 housing codes 
have been catalogued under twelve tables, the titles of which outline 
the general contents of the codes, viz., I-Administrative Powers and 
Procedures, II—Definitions, III—Space and Occupancy Standards, 
[V—Light and Ventilation, V—Sanitation Facilities, VI—Standards and 
Requirements for Structural Elements, VII—Provisions for Covering 
Substandard Conditions of Structural Elements, VIII—Heating Re- 
quirements, [X—Electrical Requirements, X—General Criteria De- 
fining Substandard Conditions, XI—Separate or Special Substandard 
Conditions Which Are the Basis for Special Remedial Action, and 
XII—Separate or Special Provisions Specifically Relating to Hotels, 
Rooming Houses, or Lodging Houses. 

The lawyer may be particularly interested in those portions of the 
study relating to the enforcement techniques authorized and show- 
ing the differences in powers vested and procedures prescribed for 
the enforcement of requirements. These differences extend to the 
form and manner of giving notices of violation; the holding of hear- 
ings; jurisdiction of the hearing officer; appeals; orders to repair, 
vacate or demolish structures; remedies upon violation of orders; 
vacation of premises, placarding building as unfit; making repairs 
with public funds; demolition of building by public officers, power 
to prescribe rules and regulations; power to act in emergencies; and 
other aspects of enforcement.“ 

The effectiveness of a housing code depends upon its contents and 
its enforcement. A housing code with adequate standards** must be 
implemented with firm and vigorous enforcement to insure proper 
results. In many cities, the enforcement of housing codes has been 
inadequate and fraught with difficulties. Typical of the enforce- 
ment problems are the lack of sufficient staff and funds; the dis- 
persion of inspection and enforcement responsibilities among several 





43 Communities interested in preparing a housing code will find useful the Housing 
and Home Finance Agency publication, Gilbert R. Barnhart, Local Development and 
Enforcement of Housing Code (Dec. 1953). The model housing code of the American 
Public Health Association, Proposed Housing Ordinance, and that of the National 
Institute of Municipal Law Officers may prove helpful, although in the latter model 
important controls are omitted and blank spaces therefor are provided. Reference 
may also be made to the fairly recent housing ordinances of Los Angeles, Philadelphia, 
and the District of Columbia. See The Improvement of Local Housing Regulation 
Under the Law, 32 Am. JouRNAL oF Pus. HEALTH 1263 (1942). 


44 Respecting proper standards for judicial review purposes, see Ascher, Regulation 
of Housing: Hints for Health Officers, 37 Am. JouRNAL oF Pus. Hearts 507 (1947). 
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departments or bureaus;*® the handling of inspections solely upon a 
complaint basis, not upon an area basis; the ineffectiveness of court 
actions; the lack of relocation housing for the people displaced 
through enforcement activities;** and the inability of the home owner 
to pay the cost of repairing and altering a deteriorated house or of 
the tenant to pay the higher rents resulting from the additional capital 
expenditures which a landlord would have to make.*" Practical eco- 
nomic, legal, political and social problems confront public officials 
enforcing housing codes. These factors and other local conditions 
will govern the type of requirements incorporated in a housing code 
and the scope and intensity of the enforcement program. 


Enforcement techniques to compel compliance with housing codes 
generally follow a pattern and include such measures as orders to 
make repairs; orders to make repairs if the cost thereof is reasonable 
in relation to the value of the structure, e.g., where the cost is not 
more than 50% of the value;*® orders to demolish if the cost of re- 
pairs exceeds the prescribed percentage of value; orders to vacate; 
direct demolition by the enforcing official; placarding buildings as 
unfit for human habitation or dangerous; making of repairs by the 
enforcing official; imposing of lien for cost of repairs made by the 


enforcing official; and withholding necessary permits, licenses or 
certificates. 


45 4 New Face for America Program, 13 NaTIONAL ASSOCIATION oF Home BurILpers 
(1953). The District of Columbia has a complex code enforcement organization con- 
sisting of the Assistant Commissioner for Urban Renewal, Department of Licenses 
and Inspections, Department of Health, Police and Fire Departments, Zoning Office, 
Corporation Counsel’s Office, Board for Condemnation of Insanitary Buildings, Con- 
demnation Review Board, and Board of Appeals and Review. See Indep t De- 
partment to Enforce Housing Code, XIII Pustic Apm. Rev. 151 (1953); 37 Am. 
JournaL or Pus, HEattH 572 (1947). 

46 It has been reported that the enforcement of building and fire ordinances in one 
city would mean 100,000 people would be tossed into the street. Note, Conservation 
of Dwellings: The Prevention of Blight, 29 Inv. L. J. 109, 119n (1953). 

47 Siegal and Brooks, Slum Prevention Through Conservation and Rehabilitation 
(Nov. 15, 1953), Report to Subcommittee on Urban Redevelopment, Rehabilitation and 
Conservation of the President’s Advisory Committee on Government Housing Policies 
and Programs; SLAYTON, URBAN REDEVELOPMENT SHORT OF CLEARANCE: HABILI- 
TATION, RECONDITIONING, CONSERVATION, AND CopE ENFORCEMENT IN LocAL PRo- 
GRAMS; Woopsury, UrsAN REDEVELOPMENT PropLeMs AND Practices 315 et seq. 
(1953). For an earlier appraisal see Ford, The Enforcement of Housing Legislation, 
42 Pot. Sci. Quarterty 549 (1927). 


48 Soderfelt v. City of Drayton, 79 N.D. 742, 59 N.W. 2d 502 (1953). 


49 Provisions of Housing Codes in Various American Cities, URBAN RENEWAL 
Butietin No. 3, (H.H.F.A. 1956). See discussion of enforcement program by SLay- 
TON, URBAN REDEVELOPMENT SHORT OF CLEARANCE: REHABILITATION, RECONDITION- 
Inc, CONSERVATION, AND Copz ENFORCEMENT IN LocaL ProcraMs; Woopsury, 
Ursan REDEVELOPMENT ProBLEMS AND Practices 315 et seg. (1953). 
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Enforcement requires the full cooperation of public officials and 
support of the general public. It cannot be successfully carried out 
in an atmosphere of indifference, favoritism or venality which tends 
to encourage the unscrupulous to exploit both tenants and properties 
and disillusions the public. Enforcement may be materially en- 
couraged if the courts play their role with a clear understanding of 
the problems involved and importance of the program to the wel- 
fare of the community. Local courts, it has been found,*° have been 
ineffective in many cities in disposing of housing cases. Such cases 
are characterized by delays, dismissals and inadequate punishments. 
The establishment of a special housing court (or in smaller communi- 
ties the assignment of a special judge) to hear housing cases and code 
violations may facilitate materially the enforcement program. It is 
no less essential than a traffic court for traffic violations. A special 
housing court, by becoming familiar with the enforcement program, 
its problems and its importance, may provide prompt and effective 
judicial administration of housing cases and mete impartial and firm 
justice, with punishments severe enough to deter. 


Tue Potice PoweErR—BAcKBONE oF Housinc CopEs 


A truly significant program for the elimination and prevention of 
\ blight must be grounded, it has been indicated, upon the vigorous 
enforcement of an adequate housing code. The enforcement of 
housing codes constitutes an invasion, albeit a lawful one, of vested 
property rights (but in another light code enforcement also con- 
stitutes an effective protection of property values). Under an ef- 
fective housing code a property owner may be burdened under pain 
of legal sanctions with onerous obligations respecting his property— 
obligations to repair, improve, rehabilitate, demolish, vacate, limit the 
use, restrict the occupancy, improve the quality of maintenance, in- 
stall or improve fixtures and equipment, strengthen, alter or improve 
foundations and structural elements, and to fulfill other responsibili- 
ties. The mere recital of these requirements indicates the degree of 
the impairment of property rights. Indeed, such impairment under 
early legal principles might have been fatal to the validity of hous- 
ing codes.** But under the doctrine of the police power as it has 


50 Siegal and Brooks, supra note 47, at 1 et seq. 


51“So great, moreover, is the regard of the law for private property, that it will 
not authorize the least violation of it; not even for the general good of the whole 
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evolved since it was first enunciated by Chief Justice Marshall in 
1827 in Brown v. Maryland, housing codes are constitutionally sus- 
tainable even though they impair property rights. They find their 
legal shelter under the police power. 


The police power is reserved to the states by the Tenth Amend- 
ment.** There is, however, no inherent police power in municipal 
corporations to enact and enforce housing codes. They have only 
such police powers as are granted to them™ pursuant to a delegation |“ 
by the State, through statute, constitutional provision or charter.™ 


The police power of the state may be delegated to the state’s 
municipal subdivisions created for the administration of local self- 


government, to be exerted whenever necessary for the general 
good and welfare.** 

























The literature of the law is replete with references to definitions of 
the police power and with discussions of the familiar principles ex- 
pressed by the courts that the police power is broad and dynamic; 
that it extends to all the public needs; that it expands to meet chang- 
ing conditions; that its purpose is to promote the public health, the 
public safety, the general welfare and other worthy public ends; that 
the legislation must bear a reasonable relationship to such purpose; 
and that the power is subject to certain constitutional limitations, 
particularly the “due process” and the “equal protection of the laws” 
clauses.*” But at the risk of re-tracing well-worn legal paths, it is de- 


community.” BLACKSTONE’s COMMENTARIES 26 (Ewell ed. 1889). Professor Beuscher 
comments that “Generations of lawyers have graduated from property courses convinced 
that these absolutes are fundamentally true. But they are not, and never have been.” 
BeuscHer, LAND Use Controts p. 1 (1956). In our early law the “doctrine of 
Vested Rights” was tending to delimit the exercise of legislative power adversely 
affecting property rights, a result which was averted by the “doctrine of the police 
power.” Corwin, THE TWILIGHT OF THE SUPREME Court 64 (1934). 


5225 U.S. (12 Wheat.) 419, 442 (1827). 
53 This is not to say that the Federal government may not exercise police powers. 
Hamilton v. Kentucky Distilleries Co., 251 U.S. 146, at 156 (1919). 


547 McQuILLAN, MuNICIPAL CorPorATIONS, §§ 24.504 et seq. (3 ed. 1949); City 
of Tyler v. Ingram, 139 Tex. 600, 164 S.W. 2d 516 (1942) ; Malone v. City of Quincy, 
66 Fla. 52, 62 So. 922 (1913); Rose, The Violation of Municipal Ordinances as a 
Crime, 1 Vanp. L. Rev. 262 (1948). 


55 The police powers of certain cities are as broad as those of the State legislature, 
eg., Baltimore City. See Tighe v. Osborne, 150 Md. 452, 133 Atl. 465 (1926). 


56 Mansfield & Swett, Inc. v. Town of West Orange, 120 N.J.L. 145, 198 Atl. 225, 
229 (1938). 


57 City of Corbin v. Hays, 20 Ky. L. Rep. 1757, 50 S.W. 2d 31 (1932). (Nuisance 
ordinance. ) 
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sirable to review here the scope and nature of the police power, 
particularly in relation to the enactment and enforcement of housing 
codes in order to view in legal perspective the true function that can 
be served by housing codes in blight elimination programs. 


The scope of the police power is so indefinite®® and extensive that 
it has been referred to as the “ ‘dark continent’ of American con- 
stitutional law” ® and, more facetiously, “the power to enact un- 
constitutional laws.” © It is the most extensive of all governmental 
powers. All contract and property rights, the Supreme Court has 
said, are held subject to the fair exercise of the police power." It 
extends to all the great public needs;® it is the power to govern men 
and things within the limits of the sovereign’s dominions. More 
recently the Supreme Court has reaffirmed previous views respecting 
the unlimited breadth of the police power by referring to the more 
conspicuous examples of the traditional application of the police 
power to municipal affairs and asserting that “they merely illustrate 
the scope of the powers and do not delimit it.” “ 


The police power is not exerted solely to protect the public health, 
the public safety or the public morals; it is not confined only to the 
suppression of the offensive, the insanitary or the disorderly. It en- 
compasses the authority to cope with prevailing conditions for the 
purpose of serving the public welfare.” And it is in this phase of 
the police power, namely, serving the public welfare—paralleling the 


58 Slaughter House Cases, 83 U.S. (16 Wall.) 36, 62 (1872). 

59 Essert, What is Meant by the “Police Power?”, 12 Nes. L. Butt. 208 (1933). 

60 Soref, The Doctrine of Reasonableness in the Police Power, 15 Marg. L. Rev. 3, 
11 (1930). The Court’s attempt to protect property rights and at the same time 
recognize the police power has resulted in “great vacillation and uncertainty, and but 
little to serve as a definite norm for judgment.” Brown, Police Power—Legislation 
for Health and Personal Safety, 42 Harv. L. Rev. 866 (1929). See to the same effect 
Kales, ‘Due Process’, the Inarticulate Major Premise and the Adamson Act. 2 
SELECTED Essays ON CONSTITUTIONAL Law 35 (1938). Another writer asserts that 
courts, having developed the doctrine of police power, are free to control the applica- 
tion of the doctrine without the aid of definitions in any constitution. Powell, Admini- 
strative Exercise of the Police Power, 24 Harv. L. Rev. 333 (1911). 

61 Chicago and Alton R. Co. v. Tranbarger, 238 U.S. 67, 77 (1915). 

62 Noble State Bank v. Haskell, 219 U.S. 104, 111 (1911). 

83 License Cases, 46 U.S. (5 How.) 504, 583 (1847). 

64 Berman v. Parker, 348 U.S. 26, 32 (1954). 

65 Bacon v. Walker, 204 U.S. 311, 318 (1907). In Adler v. Deegan, 251 N.Y. 467, 
116 N.E. 705, 711 (1929), Justice Cardozo said of the New York Multiple Dwelling 
Act enacted in 1929, “The end to be achieved is more than the avoidance of pestilence 
or contagion. The ‘end to be achieved is the quality of men and women... . If the 
moral and physical fibre of its manhood and its womanhood is not a State concern, 
the question is, what is?” See Miner, Some Constitutional Aspects of Housing Legisla- 
tion. 39 Int. L. Rev. 305 (1945). 
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Roman maxim in the Law of XII Tables Salus populi suprema lex 
esto—that there is best evidenced the breadth and extensiveness of 
the police power. 

The rule uniformly followed is that persons hold, enjoy and use 
property subject to the reasonable exercise of the police power.” 
The maxim Sic utere tuo ut alienum non laedes (use your property 
so as not to injure the rights of others) upon which much of the law 
of nuisance is based is frequently cited in support of the exertion of 
controls upon private property. 

The extent to which the courts will permit the infringement. of 
property rights through the enforcement of housing codes will be 
governed not so much by the rule of precedent as by judicial cog- 
nizance of existing urban conditions and judicial deference to “the 
strong and preponderant opinion” as to what is “greatly and im- 
mediately necessary to the public welfare.” ** The degree of latitude 
that the courts will permit in the enforcement of housing codes will 
be influenced by an appreciation of the menace of urban blight, its 
immensity, and its threat to urban living in the light of the changing 
conditions which impelled Mr. Justice Sutherland in the first Supreme 
Court opinion on a comprehensive zoning ordinance, to make this 
observation: 


Until recent years, urban life was comparatively simple; but with 
the great increase and concentration of population, problems have 
developed and constantly are developing, which require, and will 
continue to require, additional restrictions in respect of the use and 
occupation of private lands in urban communities. Regulations, 
the wisdom, necessity, and validity of which, as applied to existing 
conditions, are so apparent that they are now uniformly sustained, 
a century ago, or even half a century ago, probably would have 
been rejected as arbitrary and oppressive.** 


With the lapse of time since that opinion was rendered, the change 
to a predominantly urban nation has been accelerated, population 
increases and population shifts have developed at a higher rate, and 
harried public officials are confronted with more complex municipal 
problems, many of them generated by urban blight. 


66 Commonwealth v. Alger, 61 Mass. (7 cme) 198) (1851); 6 McQumayn, 


MunIcIPAL CorporaTIons, §§ 24.02 et seq. (3rd ed. 
€7 Noble State Bank v. Haskell, 219 U.S. 104, 111 (1910). 
68 Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 386 (1926); Bettman 


The Decision of the Supreme Court in the Euclid Village Zoning Case, 1 U. Cin. L. 
Rev. 184 (1927). See also Bettman, Note, 2 U. Cin. L. Rev. 314 (1928). 


x 
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Although the mode of regulation of property through the medium 
of housing codes may be relatively new, as is evidenced by the fact 
that only about sixty-five cities may have enacted comprehensive 
housing codes, the general purpose and fundamental principles un- 
derlying housing codes are the same as for many other regulatory 
measures which have been upheld under the police power. Building 
codes, zoning ordinances, and the law of nuisances have the same 
fundamental basis. They provide for the regulation of property for 
the protection of other property and the community. They tend to 
stabilize the environment. Finally, they are based upon the principle 
that a man shall not so use his property as to injure another. 

Some courts and writers have been apprehensive regarding the 
trend of the law in subordinating property rights through the exer- 
cise of the police power. The Maryland Court of Appeals in more 
recent years has sustained the enforcement of housing codes of the 
City of Baltimore,” but in 1925 the court was moved to express 
these cautionary words in connection with a zoning ordinance: 


. .. it has never been supposed in this State that the police power 
is a universal solvent by which all constitutional guaranties and 
limitations can be loosed and set aside, regardless of their clear and 
plain meaning, nor that it is a substitute for those guaranties; for 
far-reaching and powerful as it is, it has its limitations.”* 


The court in the Village of Euclid case™ indicated that although a 
degree of elasticity is extended, not to the meaning but to the ap- 
plication of constitutional principles, any statute or ordinance which, 
after giving due weight to the new or changing conditions, does not 
conform to the Constitution must fall. One writer in referring to 
the growing restrictions upon the uses of property for the welfare 
of the community, characterized it “as a phase merely of the as- 
cendency of the principle of Collectivism, or rather public or com- 
munity interest, over Individualism . . .”** He warned that the ex- 
tension of the police power might destroy private property and 
annihilate the guaranties of the Constitution, and that it is for the 


69 Bettman, Constitutionality of Zoning, 37 Harv. L. Rev. 834 (1924). 


70 Petrushansky v. Maryland, 182 Md. 164, 32 A. 2d 696 (1943); Givner v. Mary- 
land, 124 A. 2d 764 (Md., July 12, 1956). 


71 Goldman v. Crowther, 147 Md. 282, 128 Atl. 50, 55 (1925). 


72 Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 387 (1926). 
73 McQuillan, Constitutional Validity of Zoning Under the Police Power, 11 Sr. 
Louts L. Rev. 76, 83 (1925). 
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courts to steady the Ship of State and hold the organic law intact.” 
Another writer recently opined that the changes in the rights of 
property through the exercise of governmental powers “have come 
about almost unforeseen” and indicated his conception of such legal 
development by resorting to this rather poetic metaphor: 


Like flakes of snow falling in the night, they drift noiselessly 
down in confused disorder, but in the morning there is the blanket 
of white.75 


In truth, the inroad into property rights by police power measures 
has been neither unforeseen nor imperceptible. This development 
has been impelled by the force of circumstances in a growing, pop- 


ulous, predominantly urban country with demands for more and 
better amenities. 


Lecat LIMITATIONS ON THE EXERCISE OF THE PoLIce Power 


Legal attacks upon the exercise of the police power in the enact- 
ment and enforcement of housing codes usually are based upon the 
“equal protection of the laws” and the “due process of law” clauses 
of the Fourteenth Amendment and upon comparable provisions in 
state constitutions. Other constitutional prohibitions that may be 
invoked are those against taking of property without just compensa- 
tion, unlawful searches, impairment of obligations of contracts and 
unlawful delegations of authority. These constitutional provisions 
do not bar the exercise of the police power but merely prohibit its 
improper exercise. 


A. Doctrine of Reasonableness 


Under the Fourteenth Amendment, a housing code will be up- 
held if it is reasonably related to the protection of the public health, 
the public safety, the public morals or the public welfare and may be 
invalidated if it has no substantial relation to such basic purpose. 
The test of reasonableness is applied. “. . . [E]very police regulation 
must answer for its legitimacy at the bar of reasonableness.” ** The 


74 Id. at 86. See also, Editorial Comment, Beauty, 4 Notre Dame Law. 200 (1928) ; 
Shelton, The Police Power Versus Property Rights, 7 Va. L. Rev. 455 (1921). 

75 Lashly, The Case of Berman v. Parker: Public Housing and Urban Redevelop- 
ment, 41 A.B.A.J. 501 (1955). 

76 Mehlos v. Milwaukee, 156 Wis. 591, 146 N.W. 882, 885 (1914). See Adamec v. 
Post, 273 N.Y. 250, 7 N.E. 2d 120 (1937) ; Miller v. Foster, 244 Wis. 99, 11 N.W. 2d 
676 (1943). The judicial criteria of reasonableness are not readily ascertainable. 
Powell, Administrative Exercise of the Police Power, 24 Harv. L. Rev. 333, 345 (1911). 
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enforcement of a housing ordinance will not be interfered with, the 
South Carolina Supreme Court recently declared, unless its regula- 
tory measures are unreasonable.” 

Reasonableness is a question of fact and not of abstract legal theory. 
The facts must evidence an essential public need for the housing 
ordinance. Such need may be established by marshalling the facts 
of urban blight in the community—its extent, causation and evil 
consequences—and the facts indicating the relationship of the code 
requirements to the public welfare or other public purposes to be 
served by the ordinance. In the final analysis, the determining fac- 
tors will be the conditions which impelled the enactment.” 

The court may recognize a presumption of reasonableness of a 
housing ordinance and may give considerable weight to the legisla- 
tive judgment.”® Where there is a fair basis for a difference of opinion 
respecting the evil to be remedied and the police power necessary to 
suppress it, the legislature is the exclusive arbiter, it has been held,®° 
of when, how and to what extent the police power shall be exercised. 
The important consideration is whether the police regulation is fairly 
appropriate to its purpose** under all the existing circumstances and 
represents a proper exercise of legislative judgment.*®* 

Generally, a housing ordinance will not be deemed invalid simply 
because its enforcement may impose financial losses or hardships 
upon the property owner.®* 


B. Equal Protection of the Laws 


A housing code may be found violative of the equal protection 
clause of the Fourteenth Amendment upon the ground it establishes 


77 Richards v. City of Columbia, 227 So.C. 538, 88 S.E. 2d 683, 689 (1955). 

78 See Cushman, The Social and Economic Interpretation of the Fourteenth Amend- 
ment, 2 SELECTED Essays ON CONSTITUTIONAL Law 60, 73 (1938). 

79 See as to zoning ordinances Marblehead Land Co. v. Los Angeles, 47 F.2d 528 
(9th Cir. 1931), cert. denied 284 U.S. 634 (1931); Valley View Village v. Proffett, 
221 F.2d 412 (6th Cir. 1955). 

80 Ware v. City of Wichita, 113 Kan. 153, 214 Pac. 99, 102 (1923); Daniels v. 


City of Portland, 124 Ore. 677, 265 Pac. 790, 792 (1928) (upholding a city housing 
ordinance). 


81 See Ferguson v. City of Columbus, 128 N.E. 2d 198 (Ohio Ct. App. 1954) (in- 
volving pinball machines) ; Rapid City v. Schmitt, 71 N.W.2d 297 (S.D. 1955) (ordin- 
ance relating to plumbing) ; Warren v. Philadelphia, 115 A. 2d 218 (Pa. 1955) (rent 
control ordinance). 

82 Soref, The Doctrine of Reasonableness in the Police Power, 15 Marg. L. Rev. 
3, 5 (1930). 

83 Richards v. City of Columbia, 227 So.C. 538, 88 S.E. 2d 683, 687 (1955) ; Adamec 
v. Post, 273 N.Y. 250, 7 N.E. 2d 120, 124 (1937). 
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different requirements for those in the same class or other inequalities 
which are found to be unreasonably discriminatory.* Equal pro- 
tection challenges have been successfully raised against requirements 
restricting the number of persons that may occupy a room in a 
lodging house because the measure failed to apply to other types of 
hotel and rooming facilities;** and requiring the installation of cer- 
tain plumbing facilities in apartments containing more than three 
rooms, because the differentiation between a three-room apartment 
and a four, five or six-room apartment has no reasonable relation to 
the object of the legislation.** In this latter case the plumbing facili- 
ties were measured in terms of rooms in the respective apartments 
and not in terms of occupants. The court indicates that if the re- 
quirement had been related to persons a different judicial result 
might have been reached because it is the occupants who are to be 
affected by the health regulation and not the rooms.** 


Classifications in housing ordinances must be reasonably related to 
the purposes of the statute. If otherwise reasonable, such classifica- 
tions need not be made with mathematical nicety or absolutely ex- 
clude all inequality.** Moreover, a police power measure which may 
be unreasonably discriminatory if judged in the light of public 
health, public safety and public morals objectives may nonetheless 
be valid and enforceable if the alleged discriminatory requirement 
may be justified upon the basis of a public welfare objective.™ 


The classification in a housing ordinance will be upheld if it op- 
erates upon all within a proper classification equally, and generally 
the court will not disturb the classification unless it appears to be 
arbitrary and capricious and not related to the purposes of the 
legislation.” The following rules have been set forth as a guide for 
proper classification in regulatory measures: 


84 See Note, Municipal Housing Codes, 69 Harv. L. Rev. 1115 (1956) (contains 
excellent discussion of certain legal aspects of housing codes). 


85 Bailey v. People, 190 Ill. 28, 60 N.E. 98 (1901). See State v. McCormick, 120 
Minn. 97, 138 N.W. 1032 (1912). 


86 Brennan v. Milwaukee, 265 Wis. 52, 60 N.W. 2d 704 ome But see Katt v. 
Village of Sturtevant, 269 Wis. 368, 70 N.W. 2d 188 (1955). 


ase comments in Note, Municipal Housing Codes, 69 Harv. L. Rev. 1115, 1121 
88 Bellerive Inv. Co. v. Kansas City, 321 Mo. 969, 13 S.W. 2d 628, 637 (1929). 
89 State ex rel. Wisconsin Lutheran High School Conference v. Sinar, 267 Wis 


91, 65 N.W. 2d 43 (1954) (involving the barring of a private school use in an area 
where public school uses were permitted). 


90 State ex rel. Wright v. Iowa State Board of Health, 233 Iowa 872, 10 N.W. 2d 
561, 563 (1943) (involves a state housing law). 
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1. All classification must be based upon substantial distinctions 
which make one class really different from another. 


2. The classification adopted must be germane to the purpose of 
the law. 


3. The classification must not be based upon existing circum- 
stances only. 


4. To whatever class a law may apply, it must apply equally 
to each member thereof.*! 


C. Due Process of Law 


Retroactive Measures. Buildings in existence when a housing 
code is enacted are subject to the regulatory measures therein. The ap- 
plication of modern housing code requirements to old buildings may 
appear to be unreasonable or arbitrary; it may seem inequitable to 
insist that old structures be reconstructed to conform to new codes.” 
However, the retroactive application of housing legislation to re- 
quire the repair and alteration of buildings is a recognized proper 
exercise of the police power.** The Supreme Court has asserted 
that “in no case does the owner of property acquire immunity 
against exercise of the police power because he constructed it in full 
compliance with the existing law.” ® To hold otherwise would in 
effect preclude the taking of appropriate steps to end slums in the 
future. The Washington court expressed this view in these forceful 
words: 


There is no such thing as an inherent or vested right to imperil 
the health or impair the safety of the community. But, to be pro- 
tected against such impairment or imperilment, is the universally 
recognized right of the community in all civilized governments; a 
protection which the government not only has a right to vouchsafe 
to the citizens, but which is its duty to extend in the exercise of its 
police power. . . . It would be a sad commentary on the law, if 
municipalities were powerless to compel the adoption of the best 
methods for protecting life in such cases simply because the con- 


91 Brennan v. Milwaukee, 265 Wis. 52, 60 N.W.2d 704, 706 (1953); initially 
stated in State ex rel. Ford Hopkins Co. v. Mayor and Common Council of Water- 
town, 226 Wis. 215, 276 N.W. 311, 314 (1937). 


92 A recent housing code of a large city was practically emasculated by a provision 
making it applicable only to dwellings respecting which permits for remodeling or 
alterations or certificates of occupancy upon a change of tenancy were requested. 

93 Health Department of City of New York v. Rector, etc. of Trinity Church, 145 
N.Y. 32, 39 N.E. 833, 837 (1895). But see Coffin v. Blackwell, 116 Wash. 281, 199 
Pac. 239 (1921) (involving the attempted retroactive application of a building code). 

%4 Queen Side Hills Realty Co. v. Saxl, 328 U.S. 80, 83 (1946). 
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fessedly faulty method in use was the method provided by law at 
the time of its construction.®® 


The New York court has held that the retroactive application of a 
tenement law to require the replacement of school sinks with water 
closets in tenements in cities of the first class is a proper exercise of 
the police power for the protection of the public health and is not 
violative of the Fourteenth Amendment.” In a later case the owner 
of an apartment building built prior to 1901 in accordance with the 
building code of that time claimed that a new statute providing new 
requirements and higher standards for the protection of health and 
safety was arbitrary and unreasonable and deprived him of his prop- 
erty without due process of law. The court upheld the validity of 
the statute and stated that the enactment involved an exercise of the 
police power to secure the general comfort and health of the public.” 


ProcepurRAL AsPEcCTS AND DuE Process. The due process of law 
clause may be invoked against procedural aspects of housing codes. 
Notices of violations, hearings, appeals, summary proceedings and 
similar procedural provisions are subject to question under due 
process. Originally, due process meant orderly procedure.” More 
recently it has been somewhat cynically defined as being what the 
United States Supreme Court approves.” Due process of law gen- 
erally implies orderly procedures before judicial bodies and in sum- 
mary proceedings. 

In upholding the validity of the housing ordinance of Baltimore 
City against a contention of inadequate notice, the Maryland Court 
of Appeals curtly dismissed the contention with the statement that 
“As to adequate notice, one person’s guess is as good as another’s, 
but we can say that in the enforcement of a health regulation that 
no time should be wasted.” ** In answer to the further contention 


95 Seattle v. Hinckley, 40 Wash. 468, 82 Pac. 747, 748 (1905). See Commonwealth 
v. Roberts, 155 Mass. 253, 29 N.E. 522 (1892). 


96 Tenement House Department v. Moeschen, 179 N.Y. 325, 72 N.E. 321 (1904), 
aff'd sub nom. Moeschen v. Tenement House Department, 203 U.S. 583 (1906). 

97 Adamec v. Post, 273 N.Y. 250, 7 N.E.2d 120 (1937) (the court stated at page 
124: “Because the State has tolerated slum dwellings in the past, it is not precluded 
from taking appropriate steps to end them in the future.”). 

98 Research has disclosed no case invalidating a housing code provision upon the 
basis of due process. Note, Municipal Housing Codes, 69 Harv. L. Rev. 1115 (1956). 

98 See Gilliam, Legal Procedures for Elimination of Unsafe Sate. NATIONAL 
INSTITUTE oF MunictPpaL Law Orricers’ MunicrpaL Law Review 343 (1954). 

100 Corwin, THE TWILIGHT OF THE SUPREME Court 89 (1934). 
101 Petrushansky v. State, 182 Md. 164, 32 Atl. 696, 701 (1943). 
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that no review of an order by the City Commissioner of Health is 
permitted under the ordinance to determine its validity or propriety, 
the court asserted that the validity of the order of the Commissioner 
is for the courts to determine, which are always open to the injured 
and the oppressed, and that its propriety can be reviewed by a jury 
if there is an indictment.*” 

In the case of Richards v. City of Columbia, the argument was 
made that the housing ordinance authorized a confiscation of the 
appellant’s property without trial by jury. The court held that 
there is no confiscation of appellant’s property or a taking of it in 
the constitutional sense. The court further stated that there is no 
requirement under the state constitution that a jury determine 
whether a dwelling is substandard under the ordinance. The trial by 
jury guarantee is applicable, the court ruled, only in cases in which 
the jury trial was required at the time of the adoption of the state 
constitution. 


Just ComPENSATION AND Due Process. The validity of housing 
codes may also be challenged upon the ground that they involve a 


taking of private property without just compensation. In the case 
of Arverne Bay Const. Co. v. Thatcher, the Court of Appeals of 
New York in passing upon a zoning ordinance, asserted that an ordi- 
nance which permanently so restricts the use of property that it 
cannot be used for any reasonable purpose goes, it is plain, beyond 
regulation, and must be recognized as a taking of the property. The 
only substantial difference, the court stated, between restriction and 
actual taking, is that the restriction leaves the owner subject to the 
burden of payment of taxation, while outright confiscation would 
relieve him of that burden.* 

The enforcement of housing codes may deprive one of property 
as completely as if taken through the exercise of the power of eminent 
domain. Under the provisions of a housing code an owner may be 
compelled to raze an income-producing apartment building. He 
may be compelled to make expenditures for improvements or altera- 
tions. He may have to vacate the premises. He may be forced to 


102 [bid. 

108 227 So.C. 538, 88 S.E.2d 683, 690 (1955). But see McLean v. City of Fort 
Smith, 185 Ark. 582, 48 S.W.2d 228 (1932) (abatement of nuisance). 

104 278 N.Y. 222, 15 N.E.2d 587, 592 (1938). 


105 See City of Thomson v. Davis, 92 Ga. 216, 88 S.E.2d 300 (1955) (no “taking for 
public purposes” where exercise of police power is involved). 
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reduce the density of occupancy and thereby suffer substantial losses 
of rental income and the consequent diminution of the value of his 
property.’ Contrast, in the light of the equal protection clause, the 
situation of an owner of slum properties compelled under a housing 
code to demolish a structure at his own expense without any com- 
pensation’” and that of another owner of similar properties, perhaps 
in another section of the city, who receives just compensation for his 
property from the city because the city elects in that instance to ex- 
ercise its eminent domain power in carrying out a slum clearance and 
urban redevelopment project.’ In such latter case the city would 
also assume the cost of demolishing the structures. In one city it 
was proposed that demolition through the enforcement of housing 
codes and through eminent domain be undertaken practically simul- 
taneously in the same slum clearance and urban redevelopment proj- 
ect area. 


In carrying out urban renewal projects which involve slum clear- 
ance, redevelopment, rehabilitation and conservation, both the en- 
forcement of housing codes and other regulatory measures and the 
eminent domain power necessarily have to be employed. An urban 
renewal project may involve the acquisition of private properties by 
purchase or through the exercise of eminent domain power and the 
demolition and clearance of the improvements thereon at public ex- 
pense preliminary to redevelopment of the cleared area. The same 
project may involve police power activities whereby private owners 
are required to rehabilitate their dwellings in the area at their own 
expense through the enforcement of housing codes, and other owners 
in the same area may be forced to demolish structures at their own 
expense through such police power measures. Where, in an 
urban renewal project, is the legal line of demarcation to be drawn 
as between razing structures at the expense of the private owner 
through the enforcement of a housing code on the one hand, and 


106 It has been reported that a vigorous enforcement of the housing code in Phila- 
delphia caused a substantial break in the slum property market, with values declining 


5). 75 percent. Taking Profit Out of Slums, House and Home Magazine (Feb. 


107 In the city of Milwaukee, it is reported, the building inspector in the exercise 
of police powers has caused more buildings to be demolished in every four months 
than would be demolished in a major slum clearance and urban redevelopment project. 


108 In Milwaukee the city itself is presently in a slum clearance and urban 
redevelopment program with federal aid under Title I of the Housing Act of 1949, 
as amended; in Philadelphia such program is under the jurisdiction of a local public 
agency other than the city. 
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demolishing comparable structures following acquisition through 
eminent domain at public expense on the other? 


No categorical answer to that question can be given. Although 
the law requires the payment of just compensation for property 
taken through the exercise of the power of eminent domain, com- 
pensation is not required for the deprivation of private property or 
the impairment of its value or usefulness resulting from the lawful 
exercise of the police power in the enforcement of a housing code.” 
The police power is not burdened with the requirement that a city 


must pay property owners for not being permitted to inflict injury 
upon the community. 


The legal distinction between the police power and the power of 
eminent domain is not clear. In fact, the recent Berman v. Parker 
opinion™® apparently recognizes little basic distinction between such 
powers. Mr. Justice Douglas in the majority opinion in that case, 
which involved the exercise of the eminent domain power for slum 


clearance and urban redevelopment purposes in the District of 
Columbia, declared: 


. We deal, in other words, with what traditionally has been 
known as the police power. An attempt to define its reach or 
trace its outer limits is fruitless, for each case must turn on its own 
facts . . . Subject to specific constitutional limitations, when the 
legislature has spoken, the public interest has been declared in terms 
well-nigh conclusive. In such cases the legislature, not the judiciary, 
is the main guardian of the public needs to be served by social legis- 
lation, whether it be Congress legislating concerning the District of 
Columbia (see Block v. Hirsh, 256 U.S. 135) or the States legislating 
concerning local affairs. See Olsen v. Nebraska, 313 U. S. 236; 
Lincoln Union v. Northwestern Co., 335 U.S. 525; California State 
Association v. Maloney, 341 U.S. 105. This principle admits of no 
exception merely because the power of eminent domain is involved. 
The role of the judiciary in determining whether that power is 
being exercised for a public purpose is an extremely narrow one. 
See Old Dominion Co. v. United States, 269 U. S. 55, 66; United 
States ex rel. T.V.A. v. Welch, 327 U.S. 546, 552.211 


In the case of Adamec v. Post, the court in upholding a building 
statute stated: 


109 Richards y. City of Columbia, 227 So.C. 538, 88 S.E.2d 683 (1955). 
110 348 U.S. 26 (1954). 
111 Jd. at 32. 
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It is a well recognized principle in the decisions of the state and 
federal courts that the citizen holds his property subject not only 
to the right of eminent domain by the state, but also subject to the 
lawful exercise of the police power by the legislature; in the one 
case property is taken by condemnation and due compensation; in 
the other the necessary and reasonable expenses and loss of property 
in making reasonable changes in existing structures, or in erecting 
additions thereto, are damnum absque inquria.\? 


Only a difference in degree apparently exists between non-com- 
pensable damage to a property owner under the police power and a 
deprivation of property rights under the eminent domain power.’ 
In Pennsylvania Coal Co. v. Mahon,* where the court held un- 
constitutional a police power measure barring in townships coal 
mining which caused subsidence, Mr. Justice Holmes indicated that 
the remedy should have been eminent domain because there was not 
a sufficient public interest for the exercise of the police power. In 
other words, a greater public interest is required for a police power 
measure than for the exercise of the eminent domain power. Mr. 
Justice Holmes stated (at 415) that “The general rule at least is, 
that while property may be regulated to a certain extent, if regulation 
goes too far it will be recognized as a taking.” Whether a regulation 
goes too far, he stated, is a question of degree and, therefore, cannot 
be disposed of by general propositions. 

Distinctions between the non-compensable police power and the 
eminent domain power have been suggested. One distinction sug- 
gested is that under the police power the control measures are ap- 
plied uniformly whereas under eminent domain there is a picking 
and choosing of specific properties. This, at best, is a procedural 
differentiation which does not reach the heart of the issue. Police 







112 273 N.Y. 250, 7 N.E. 2d 120 (1937). For an illuminating collection of legal 
assy pertaining to this general subject, see BEuscHER, LAND Use Controts, VIII 
1956). 

113 “The fundamental purpose of government is to protect the health, safety and 
general welfare of the public. . . . Its power plant for the purpose consists of the 
power of taxation, the police power and the power of eminent domain. . . . There are 
differences in the nature and characteristics of the powers, though distinction between 
them is often fine. But if the menace is serious enough to the public to warrant public 
action and the power applied is reasonable and fairly calculated to check it, and bears 
a reasonable relation to the evil, it seems to be constitutionally immaterial whether 
one or the other of the sovereign powers is employed.” N.Y. City Housing Authority 
v. Mueller, 270 N.Y. 333, 1 N.E.2d 153, 155 (1936). 

114 260 U.S. 393 (1922). See Rideout v. Knox, 148 Mass. 368, 19 N.E. 390 (1899) ; 
Note, 35 Cotum. L. Rev. 938 (1935); Note, Police Power Versus Eminent Domain, 
11 Caurr. L. Rev. 188 (1922). 
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power measures, in fact, may be applied selectively in enforcement, 
particularly in the issuance of condemnation orders and orders for 
the vacation of premises; and eminent domain proceedings under 
quick-taking statutes may be instituted upon an area-wide basis 
without the selection of individual properties as such. 

Another test suggested is that the police power contemplates the 
destruction of the right or privilege legislated against; the eminent 
domain power transfers the right to a public use."“* The Minnesota 
court has attempted to draw the distinction upon the basis of public 
use.° In the prevention of a use of property under a police power 
regulation neither the city nor the general public gets a physical use 
of the property; under eminent domain, on the other hand, a public 
use of the property is obtained. 

It is reasonable to surmise that confronted with the urban renewal 
situations mentioned above the courts may gradually narrow the 
line of distinction between the two powers and allow wide discretion 
to legislative bodies to determine, in those cases not involving a 
taking for an actual public use, the situations necessitating the pay- 
ment of compensation and those not requiring just compensation. 
The ultimate test will be that of reasonableness. In general, the pay- 
ment of just compensation may make valid what otherwise might be 
invalid, and what is valid under the police power would appear to 
be valid under the eminent domain power because in the latter in- 
stance the property owner’s anguish is at least partially assuaged with 
just compensation."'7 However, a contrary result appears to have 
been reached, in effect, in South Carolina where uncompensated de- 
molition of dwellings under a housing ordinance has been upheld,"* 
but the acquisition and demolition of dwellings upon a just compen- 
sation basis in carrying out slum clearance and urban redevelopment 
projects has been invalidated." 


UNLAWFUL SEARCH AND Due Process: THe RicutT oF ENTRY. 
Most housing codes provide for the entry and inspection of dwell- 


115 Note, 30 Yate L. J. 171 (1920). See Kratovil and Harrison, Eminent Domain— 
Policy and Concept, 42 Cartr. L. Rev. 596 (1954) ; Havran, Eminent Domain and the 
Police Power, 5 Notre Dame Law. 380 (1930). 

116 State ex rel. Twin City Building and Ins. Co. v. Houghton, 144 Minn. 1, 174 
N.W. 885, 887 (1919). 

117 Note, Zoning—Eminent Domain Versus Police Power, 50 N.J.L.J. 40 (1927). 

118 Richards v. City of Columbia, 227 So.C. 538, 88 S.E.2d 683 (1955). 

119 Edens v. City of Columbia, 91 S.E.2d 280 (So.C. 1956). (The court here ex- 
pressly recognized the effect of the Richards case and seemed to suggest that the 
answer to urban blight was in code enforcement and not in urban redevelopment.) 
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ings by municipal inspection officers.° Housing code enforcement 
is based upon inspections of dwellings, both interior and exterior, 
and the right of entry into dwellings by city inspectors, therefore, 
is of practical necessity for effective blight elimination and blight 
prevention. Right of entry provisions in housing codes, however, 
may be attacked under the due process clause and upon the ground 
that they violate state constitutional provisions, comparable to the 
Fourth Amendment, prohibiting unlawful searches.’** 


An opinion rendered in July 1956 by the Maryland Court of Ap- 
peals in the case of Givner v. Maryland'* contains a timely discussion 
of the legal aspects of the right of entry under certain Baltimore 
City codes. In that case, in conformity with the Baltimore City 
plan, inspectors representing the Commissioner of Health, the Build- 
ings Inspection Engineer, and the Chief Engineer of the Fire De- 
partment, accompanied by an electrical inspector and a uniformed 
policeman, visited the premises of the appellant and asked permis- 
sion to enter to make an inspection of the premises under the Balti- 
more City codes. The appellant refused the right of entry to the 
City’s inspection team and thereafter in Criminal Court he was found 
guilty of violating three code provisions relating to inspection of 
buildings and was given a suspended sentence of $50 fine and costs. 


The appellant appealed, attacking the ordinances upon the ground 
that they authorized unlawful searches. In affirming the judgment, 
the Court of Appeals determined that the inspections involved are not 
unlawful and do not involve any violation of the Fourteenth Amend- 
ment. The court asserted that prohibitions against unreasonable 
searches and seizures do not bar reasonable searches and seizures, 
citing United States v. Rabinowitz.'* The proposed inspections, the 
court stated, were reasonable, pointing out they were primarily for 
protective, not punitive, purposes. 

In further support of its decision the court concluded that: (1) the 
Maryland constitutional provision against unreasonable searches and 


120 Of the 57 housing codes covered by UrsAN RENEWAL BULLETIN NuMBER 3, 

supra note 41, 38 authorize the entry of premises, and 44 provide for inspections. 
121 William Pitt, Earl of Chatham, posed the apothegm that a man’s home is his 

castle in these words (quoted by Charles Abrams in the National Housing Conference, 

Housing Yearbook of 1956, p. 17, 20): “The wind may enter, the rain may enter, 

but the King of England may not enter. All his forces may not cross the threshold of 

the ruined tenement.” 

122 124 A.2d 764 (Md. 1956). 

128 339 U.S. 56 (1950). 
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seizures, Article 26 of the Declaration of Rights, is in pari materia 
with the Fourth Amendment to the United States Constitution and, 
hence, Supreme Court opinions on the Fourth Amendment are en- 
titled to great respect; (2) the United States Supreme Court has 
ruled in Wolf v. Colorado,’ that the Fourth Amendment is not ap- 
plicable to a state but that a state may not affirmatively authorize an 
unlawful search and seizure without violating the Due Process Clause 
of the Fourteenth Amendment; and (3) the case of Little v. District 
of Columbia,'** involving a District of Columbia health officer’s at- 
tempted entry without a search warrant, is not decisive of the issue 
because the majority of the Supreme Court of the United States in 
that case “found it unnecessary to decide the constitutional question 
of whether or not the Fourth Amendment prohibited the health of- 
ficer from inspecting the premises without a search warrant,” despite 
the holding of the majority opinion in the Court of Appeals that the 
Fourth Amendment prohibits the search of a home by a health of- 
ficer without a search warrant. 

The Maryland court emphasized that the inspections were to be 
made in the exercise of police powers at reasonable hours and, fur- 
ther, that there appeared to be serious doubt as to whether a search 
warrant was obtainable under the law. 

In the case of Richards v. City of Columbia,!* the housing ordi- 
nance was attacked upon the ground that the constitutional pro- 
visions against unreasonable searches and seizures are violated by the 
vesting of power in the Rehabilitation Director to enter the premises 
for the purpose of making examinations. The court said that this 
question was not presented because there had been no entrance of 
the premises by the Director over the objection of the occupant but 
further stated at 692: 


It may be added that there is doubt whether such an entrance 
would come within the constitutional guarantees against unreason- 
able searches, 


citing the Little v. District of Columbia case which, in the South 
Carolina court’s view, left unresolved the question whether an in- 
spection without warrant might be an unlawful search. 


124 338 U.S. 25 (1949). 


125 62 A.2d 874 (D.C. 1948), aff'd 178 F.2d 13 (D.C. Cir. 1949), afd 339 U.S. 1 
(1950). 


126 227 So.C. 538, 88 S.E.2d 683 (1955). 
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Although some housing codes require the inspector to obtain a 
court order if he is denied access, many codes apparently require oc- 
cupants to admit inspectors without a warrant. Where the inspec- 
tions are to be made at reasonable hours under circumstances clearly 
showing that the inspections are not to be used to cover a search for 
violations of criminal law, it would appear that their authorization 
without a search warrant will not be in contravention of either the 
Fourteenth Amendment or state constitutional provisions comparable 
to the Fourth Amendment. The issue is that of personal privacy as , 
against the protection of the public health and safety. It may be 
argued that the procurement of a search warrant by an inspector 
refused inspection entry is justifiable since the protection of the 
community interest would not seem to necessitate a greater infringe- 
ment of individual privacy than does the protection against crime.’** 
This view seems to ignore the practical problems involved in mak- 
ing such inspections and the distinction between a housing code in- 
spection and a criminal search. 


D. Impairment of Obligations of Contracts 


As in the case of Richards v. City of Columbia,’** a housing code 
may be questioned for violation of the constitutional prohibition 
against laws impairing the obligations of contracts. It was contended 
by the appellants in that case that a mortgage upon a substandard 
dwelling would be impaired by the enforcement of the housing 
code. The court dismissed the contention with the assertion that 
none of the dwellings of the appellants was actually mortgaged but 
took occasion to declare by way of dictum that the contention 
lacked merit because contract rights are subject to impairment under 
the police power. 

Under the so-called Murray prior lien law, the City of New York 
was authorized to make repairs to tenement houses where the owners 
failed to observe orders under police power measures to make the 
repairs. The statute provided that the City thereby would have a 
lien for the cost of such repairs superior to the interest of the mort- 
gagee of the property. It purported to make these repair expenses 
a tax assessment and failed to provide notice and a hearing for either 
the owner or the mortgagee. The New York Court of Appeals in 


127 Note, Municipal Housing Codes, 69 Harv. L. Rev. 1115, 1125 (1956). 
128 227 So.C. 538, 88 S.E.2d 683 (1955). 





32 THE GEORGE WASHINGTON LAW REVIEW 


the case of Central Sav. Bank v. City of New York’ held the act 
unconstitutional because it impaired the obligations of contracts and, 
further, constituted a taking of property without due process of law. 
This case involved the subordination of mortgages to an after-ac- 
quired lien based upon repairs of tenement houses. However, in a 
recent case the city’s lien for costs incurred in abating a nuisance 
consisting of an unsafe or dangerous structure was held superior to 
the lien of the mortgagee.’ In the case of City of Nashville v. 
W eakley,'*' the court upheld a lien for the expenses of razing a con- 
demned building but subordinated it to encumbrances upon the 
property at the time the city’s lien was acquired. 

Police power measures which impair obligations of contract have 
been upheld by the Supreme Court, which declared, through Mr. 
Chief Justice Hughes, 


Not only are existing laws read into contracts in order to fix 
obligations as between the parties, but the reservation of essential 
attributes of sovereign power is also read into contracts as a postulate 
of the legal order. The policy of protecting contracts against im- 
pairment presupposes the maintenance of a government by virtue of 
which contractual relations are worth while,—a government which 
retains adequate authority to secure the peace and good order of 
society. This principle of harmonizing the constitutional prohibi- 
tion with the necessary residuum of state power has had progressive 
recognition in the decisions of this Court.'*? 


Many codes do not specify the priority given a repair lien but 
some expressly grant priority over preceding encumbrances. Re- 
pair liens can be effectual tools for combatting urban blight. It per- 
mits repairs to structures that might otherwise remain as blighting 
influences in an otherwise renewed area and may stimulate owners to 
make repairs under the threat of paying more for repairs made by the 
city at the owner’s expense. 


E. Unlawful Delegation of Authority 


Comprehensive housing codes, providing, as they do, standards and 
enforcement powers for practically all aspects of existing dwelling 


129 279 N.Y. 266, 18 N.E.2d 151 (1939), reargument 280 N.Y. 9, 19 N.E.2d 659 
(1939, cert. denied 306 U.S. 661 (1939). See notes regarding this case in 8 Gero. 
Wasa. L. Rev. 116 (1939), and in 39 Corum. L. Rev. 889 (1939). 


130 Application of Bidias, 208 Misc. 757, 143 N.Y.S.2d 346 (Sup. Ct. 1955). 
181170 Tenn. 278, 95 S.W.2d 37 (1936). 
182 Home Bldg. and Loan Ass’n. v. Blaisdell, 290 U.S. 398, 435 (1933). 








Ay =_— =~ 


Fo lw = 


































HOUSING CODES IN URBAN RENEWAL 33 






construction and use, are rather lengthy ordinances. In the interest 
of brevity perhaps, but more likely because of the practical difficulty 
of using more precise and more definite terminology, housing codes 
frequently include more or less general guides or standards to iden- 
tify certain undesirable conditions or defects. Such undefined terms 
are used as “unfit for human habitation,” “hazard,” “insanitary,” 
“substandard,” “good repair,” “dilapidated,” “deteriorated,” “dan- 
gerous,” lack of facilities for adequate “sanitation,” “illumination,” 
“ventilation,” “heating,” and “decent living.” 

A lack of precise and definite standards may subject a housing 
code to attack upon the ground it involves an unlawful delegation 
of legislative authority. The Supreme Court of South Carolina in 
the case of Richards v. City of Columbia‘* upheld the constitution- 
ality of the housing ordinance of the City of Columbia, but ruled 
that portions of section 9 of the housing ordinance were unconstitu- 
tional because they did not contain a sufficiently definite standard or 
yardstick and represented an improper delegation of authority. The 
portions of section 9 of the ordinance which were found improper 
by the supreme court provided that the Commissioner or the Re- 
habilitation Director could determine that a dwelling or a dwelling- 
unit is unfit for human habitation 






if conditions existing in such dwelling or dwelling unit are dan- 
gerous or injurious to the health, safety or morals of the occupants 
of such dwelling or dwelling-unit, the occupants of neighboring 
dwellings or other residents of the City. 





Section 9 further provided that “without limiting the generality of 
the foregoing, the following conditions are hereby declared essential 
to make a dwelling fit for human habitation,” and that in addition 
to the foregoing, 


a dwelling unit may be found to be unfit for human habitation if 
there are defects therein increasing the hazards of fire, accident, or 
other calamities; conditions making the structure unsafe, unsani- 
tary, or failing to provide for decent living or which are likely to 
cause sickness or disease. 


These provisions were deemed vague and indefinite by the court and 
fatal to the delegation of authority. 


188 227 So.C. 538, 88 S.E.2d 683 (1955). 
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In contrast, the Maryland court has been more willing to condone 
the less precise and less definite standards in ordinances of Baltimore 
City. In the Petrushansky*** case the court answered the contention 
that certain standards in a housing code were vague and indefinite 
by asserting that it failed to see how “filth can be classified, graduated 
or standardized except as filth,” and ruled the ordinance was not 
vague or indefinite. In answer to the second objection that the 
ordinance unlawfully delegates to the Commissioner of Health an 
arbitrary discretion whether or not to enforce it, the Maryland 
court stated that the objection condemns itself because the Commis- 
sioner is presumed by law to do his duty; that he has no choice as to 
offenders; and that he must treat all alike or subject himself to the 
danger of indictment for non-feasance or misfeasance. 


In a recent case, the Maryland court again upheld a Baltimore City 
housing ordinance attacked upon the ground it constituted an un- 
lawful delegation of the police power to an administrative official.1* 
Pursuant to the ordinance, the Commissioner of Health promulgated 
regulations requiring that each dwelling unit, except two-family 
dwellings, have bathing facilities. The court stated that the fact 
that the promulgation of regulations involves the exercise of dis- 
cretion and deliberation of a type that might be described as legisla- 
tive in character is not necessarily fatal provided there are adequate 
standards set up to guide the Commissioner of Health in ascertaining 
the basic facts upon which his regulations are promulgated. In the 
field of public health still more flexible standards are permitted, the 
court said, because the concept of public health is more definite 
than that of general welfare and there is a practical necessity for 
expert interpretation in its application to concrete situations. 

It has been held that a city ordinance requiring buildings to be 
kept “in good repair” is not too indefinite to support a criminal action 
for violation of the ordinance.** The words “good repair” have, the 
court stated, a well known and definite meaning and sufficiently in- 
form an owner that his property must be fit for habitation. 

In Lyons v. Prince,'*" it was held that the New York Multiple 


184 Petrushansky v. State, 182 Md. 164, 32 A.2d 696 (1943). 

135 Givner v. Comm’r of Health, 207 Md. 184, 113 A.2d 899 (1955). See also 
Tighe v. Osborne, 150 Md. 452, 133 Atl. 465 (1926) (ordinance regulating issuance 
of building permit). 

186 People v. Sarnoff, 302 Mich. 266, 4 N.W.2d 544 (1942). 

187 281 N.Y. 557, 24 N.E.2d 466 (1939). 
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Dwelling Law cannot be construed as giving the administrative of- 
ficer the power to order structural alterations except where the 
statute has imposed a standard of safety therefor. It has also been 
held that a city ordinance which vests in administrative officers the 
power to grant or refuse leave to repair dilapidated buildings but fails 
to prescribe adequate standards to guide the administrative officer in 
performing his duties,’** is invalid as granting arbitrary administra- 
tive power. 

Courts may be influenced by the complexities and exigencies of 
modern urban life in approving more general, less definite regulatory 
measures. The New Jersey court directed attention to many general 
standards used in state and federal regulatory statutes which had 
been upheld, and expressed this view: 






It is settled that the Legislature may not vest unbridled or arbi- 
trary power in the administrative agency but must furnish a reason- 
ably adequate standard to guide it. . . . But the exigencies of modern 
government have increasingly dictated the use of general rather 


than minutely detailed standards in regulatory enactments under 
the police power.1* 


STANDARDS AND REQUIREMENTS IN Housine Copes 


A. Minimum Standards in Current Codes 





Housing codes should be cast in the legal framework of the police 
power and the foregoing legal limitations, namely, equal protection 
of the laws, due process of law, deprivation of property without just 
compensation, unlawful searches, impairment of obligations of con- 
tracts, and unlawful delegation of authority. The police power 
doctrine and such legal limitations largely govern, from a legal point 
of view, the type of requirements and the procedural and enforce- 
ment provisions that may be incorporated in housing codes. 






138 Crossman v. City of Galveston, 112 Tex. 303, 247 S.W. 810 (1923). The adequacy 
of legislative standards in relation to an unlawful delegation of authority in connec- 
tion with a zoning ordinance is considered in State ex rel. Saveland Park Holding 
Corp. v. Wieland, 269 Wis. 362, 69 N.W.2d 217 (1955), wherein the court discussed 
the definiteness of the words “neighborhood” and “substantial” and the clause “sub- 
tantially depreciate property values.” See also Edwards & Browne Coal Co. v. 
Sioux City, 213 Iowa 1221, 240 N.W. 711 (1932); Berman v. Parker, 348 U.S. 26 
(1954) in relation to a redevelopment statute, and with relation to building ordinances, 
Rowland v. State, 129 Fla. 662, 176 So. 545 (1937), Lux v. Milwaukee Mechanics’ Ins. 
Co., 322 Mo. 342, 15 S.W.2d 343 (1929), and American Home Fire Assur. Co. v 
Mid-West Enterprise Co., 189 F.2d 528 (10th Cir. -1951). 


189 Ward v. Scott, 11 N.J. 117, 93 A.2d 385, 388 (1952). 
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Housing codes in prescribing minimum requirements for dwellings 
fix the minimum level of housing quality in the community. These 
minimum requirements and the more detailed requirements prescribed 
by other related codes, such as building, plumbing, sanitation, fire 
and electrical codes, in combination comprise the set of standards 
for dwellings in the community. The end product of the continued, 
effective enforcement of an adequate housing code (if coupled with 
other urban renewal activities) will be better housing in better, more 
attractive surroundings. 

Minimum standards in housing codes vary with conditions in dif- 
ferent communities. They are based upon the operative housing 
facts in the community. The establishment of such standards can- 
not be based upon precise and definite physiological, economic, and 
social factors. A wide range of acceptable minima, dependent upon 
varied conditions and judgments, is possible. It is important, how- 
ever, to establish the level of minimum standards as high as possible 
within the justifiable range.**° 


Low minimum standards may merely perpetuate substandard 
housing.’** Minimal standards, it has been asserted,’*? produce only 


minimal housing and do not change materially the basic character of 
the area. Housing codes containing low minimum standards of 
housing quality, attuned too literally to the nuisance theory and 
geared solely to the elimination of housing unfit for human habita- 
tion, may result in some improvement of dwellings and undoubtedly 
may readily escape successful challenge in court. However, these 
low standard ordinances cannot inject into the deteriorated neighbor- 
hood the vitality and healthy glow of a decent environment and 
cannot fundamentally change the character of a blighted area. 
Many housing codes presently in force are designed to attain pub- 
lic welfare as well as health and safety objectives and contain re- 
quirements establishing a level of minimum standards sufficiently 
high to produce satisfactory urban renewal results, provided the 
codes are effectively enforced.** Through the intensive enforcement 


140 R. J. Johnson, The Requirements of a Good Housing Ordinance, THE AMERICAN 
City, June, 1955. 

141 Jbid; American Public Health Association, A Proposed Housing Ordinance 
XIII, 1952. 

142 SLayTON, op. cit. supra, note 47 at 328. 

143 See Bloom, Los Angeles Shows How Slums Can Be Stopped, Reader’s Digest 2, 
March, 1956, discussing the work of Gilbert E. Morris, Superintendent of Buildings, 
in Los Angeles. 
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of such codes and through other urban renewal activities, a com- 
munity may be enabled to carry out a sound program for the elim- 
ination and prevention of urban blight. Realistically, so much needs 
to be accomplished in so many cities respecting the enactment and 
the enforcement of housing codes with even low minimum standards 
that a general raising of minimum standards in the ordinary housing 
codes of city-wide application, to promote broadly the general wel- 
fare and to exceed requirements generally based upon the protection 
of health and safety, may not be practicable for the immediate future. 


B. Higher Standards; Aesthetics 


At this stage in the development of the housing code, a substantial 
contribution to the solution of the urban blight problem may be 
made by the enactment and enforcement of housing codes containing 
requirements and provisions, in line with the needs of and conditions 
in the community, which are generally comparable to those included 
in modern housing codes presently in force, such as those of the City 
of Los Angeles, Philadelphia and others. 

The incorporation in a housing code of requirements providing 
for standards of housing quality which are too high for the economic 
status of the owners of the property or too high for general accept- 
ance in the community may cause a general breakdown of the en- 
forcement program. How far a community should go in raising 
standards upon a city-wide basis under its housing code is a matter 
of judicious balancing of the need for sound neighborhoods on the 
one hand and legal and practical impediments on the other. The 
proper level of standards is what can be made acceptable in the com- 
munity under an effective enforcement program. 

However, the proper upgrading and renewal of certain neighbor- 
hoods in a community may require for such neighborhoods minimum 
standards of housing and environmental quality which are higher 
than those generally applicable throughout the city under the housing 
code. For example, standards higher than those imposed under the 
housing code may occasionally be necessary to enable property 
owners to obtain necessary financing for home improvements in an 
urban renewal area. Lenders and investors too frequently have been 
reluctant to finance improvements in a neighborhood that lacks or is 
not expected to have the attractiveness and amenities necessary to 
protect private investments therein. 
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Higher minimum standards of housing quality for such purpose 
may conceivably extend into the field of so-called “aesthetics”,*** a 
chameleon-hued term calculated to inspire inisunderstandings and 
fears of exaggerated extensions of its application. The concept of 
aesthetics is herein confined to physical attractiveness of dwellings 
and environment to the degree necessary to encourage private capital 
to finance home improvements in the area. Thus, requirements for 
exterior painting of dwellings’*® and the cleaning up and proper 
maintenance of yards and grounds, and other construction and main- 
tenance activities respecting dwellings which are imposed for the 
purpose of improving the appearance of the dwelling and its environ- 
ment and upgrading a neighborhood may be deemed aesthetic in 
nature. Some of this “aesthetic” type of upgrading may be accom- 
plished through the effective enforcement of existing, modern hous- 
ing codes. The removal of broken-down fences, shacks and other 
structures, the elimination of accumulations of debris and the proper 
maintenance of yards may be accomplished under such codes. Vol- 


untary supplementary action by property owners and tenants may 
assist in the attainment of the desired objectives. 


The enforcement of requirements to meet minimum standards of 
attractiveness, cleanliness and orderliness of dwellings and surround- 
ings may protect and enhance property values. The neighborhood 
becomes a more desirable place in which to live; property tax re- 
ceipts are increased and better public services and better public facili- 
ties can be provided to promote the public health, the public safety 
and the public welfare. Aesthetic considerations recognized under 
the law come under the exercise of the police power for the general 
welfare. Minimum standards designed to assure environmental clean- 
liness, orderliness, neatness and attractiveness are ‘not separable from 
considerations of the general welfare. 


Although some form of aesthetics is involved in many recognized 


144 For an excellent review of the subject, see Bergs, Aesthetics as a Justification 


a *ti988) a of the Police Power or Eminent Domain, 23 Gro. WasuH. L. REv. 
1955 


145 The eels of interior walls and ceilings was required under housing 
laws in force in New York City as early as 1867. VEILLER, op. cit. supra note 9. As 
early as 1914 nine city ordinances and seven state laws imposed requirements for the 
whitewashing of walls of dwellings. Housing Committee of the Minneapolis Civic 
and Commerce Association, Housing Laws, A summary of More Important Provisions 
in City and State Codes (1914). The promotion of public health was undoubtedly 
the legal basis for such measures. See City of Newark v. Charles Realty Co, 9 
N.J.Super. 442, 74 A.2d 630 (1950). 





HOUSING CODES IN URBAN RENEWAL 39 


municipal activities, such as parks, parkways, streets, smoke abate- 
ment and numerous other public improvements and services, some 
courts have not accepted the introduction of aesthetic considerations 
as one of the purposes of municipal regulations of property. The 
Texas court has bluntly declared that “. . . it is not the law of this 
land that a man may be deprived of the lawful use of his property 
because his tastes are not in accord with those of his neighbors.”’?** 
The Pennsylvania court has been equally forceful in its denuncia- 
tion, declaring in a zoning case™’ that 


. neither aesthetic reasons nor the conservation of property values 
or the stabilization of economic values in a township are, singly or 
combined, sufficient to promote the health or the morals or the 
safety or the general welfare of the township or its inhabitants or 
property owners, within the meaning of the enabling Act of 1931, 
as amended, or under the Constitution of Pennsylvania. 


In his COMMENTARIES ON THE Law or Municrpat CorPorATIONS 
(1911) Judge Dillon almost half a century ago recognized that the 
law on the question of aesthetics was undergoing development.*** 
This development, insofar, at least, as questions under the Fifth and 
Fourteenth Amendments are concerned, has now matured to the 
point of clear acceptance by some courts of aesthetic considerations 
alone as sufficient legal justification for police power regulations of 


property. Mr. Justice Douglas has declared that the concept of 
public welfare is broad and inclusive and that: 


The values it represents are spiritual as well as physical, aesthetic 
as well as monetary. It is within the power of the legislature to 
determine that the community should be beautiful as well as healthy, 


spacious as well as clean, well-balanced as well as carefully pa- 
trolled.14° 


146 Spann v. City of Dallas, III Tex. 350, 235 S.W. 513, 516 (1921). 

147 Appeal of Medinger, 377 Pa. 217, 104 A.2d 118, 122 (1954). See Pennsylvania 
Mut. Life Ins. Co. v. Philadelphia, 242 Pa. 47, 88 Atl. 904 (1913) (holding unconsti- 
tutional a statute authorizing cities to acquire and to sell land subject to restrictions 
for beautifying a parkway). But see Lionshead Lake Inc. v. Township of Wayne, 10 
N.J. 165, 89 A.2d 693, appeal dismissed, 344 U.S. 919 (1953), upholding a zonin 
ordinance prescribing minimum floor area requirements, and Senefsky v. Lawler, 30 
Mich. 728, 12 N.W.2d 387 ( roe (invalidating similar type of zoning ordinance) ; 
Note, 43 Micu. L. Rev. 228 (1944). 

148 § 695. State ex rel. Carter v. Harper, 182 Wis. 456, 196 N.W. 451, 456 (1923) 
includes a fine summary of the change in views respecting aesthetic considerations. 
See also * dictum in Parkersburg Builders Material Co. v. Barrack, 118 W.Va. 608, 
191 S.E. 368 (1937) (for tas opinion of Kenna, P., see 192 S.E. 291) and 
Note, 6 B.U.L. Rev. 305 (1926). 


149 Berman v. Parker, 348 U.S. 26, 33 (1955). But see Lashly, supra note 75. 
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The unanimous opinion in Berman v. Parker marks a clean break with 
earlier judicial precedents. It is a landmark case which will set the 
pace for a general judicial acceptance’ of aesthetic considerations 
alone as adequate for police power regulation of property and bring 
about the fulfillment of the plea that 


If “‘public welfare” has not done so already, it is high time it took 
on a meaning for the courts which it has done for the rest of the 
world.154 


In the final analysis the matter is not one of taste, as the Texas 
court in the Spann case suggested. Rather it is a matter of economics 
and the protection of community values. That which is attractive 
adds and maintains value; that which mars depreciates value. To 
the question invariably raised as to the standards or guides which 
are to be controlling, the only answer that can be made is that the 
standard is that which is applicable in so many other fields of the 
law, namely, what an ordinary reasonable person would regard as 
appropriate. Apprehensions regarding possible abuses of the exer- 


cise of the power do not justify a denial of the power. The legiti- 
mate use of governmental power is not prohibited because of the 


possibility that the power may be abused. 


Perhaps the principal justification for imposing higher standards 
of housing quality, including so-called aesthetic requirements, may 
be the protection of community values. In addition to facilitating 
the flow of private capital to renew substandard areas, higher mini- 
mum standards, effectively enforced, tend to protect properties from 
depreciation in value caused by the menace of deterioration of neigh- 
boring properties and surroundings and thereby stabilize, and even 
enhance, property values, and protect sources of municipal revenues. 
In the case of State ex rel. Saveland Park Holding Corporation v. 





150 The opinion has been recognized in the State ex rel. Saveland case, supra 
note 138; Opinion of the Justices, 128 N.E. 2d 563 (Mass. 1955). Opinion of 
the Justices, 128 N.E. 2d 557 (Mass. 1955). See Zoning Ordinances—Aesthetic 
Considerations, 2 Wayne L. Rev. 63 (1955); Note, 35 B.U.L. Rev. 615 (1955); 
Aesthetics and the Police Power, No. 10 Pa. Bar Assoc. Q. 24 (1931); Aesthetics 
and Property Values, 35 A.B.A.J. 471 (1949); Rodda, The Accomplishment of 
Aesthetic Purposes Under the Police Power, 27 So. Cattr. L. Rev. 149 (1953) ; 
Note, Aesthetic Regulation Under the Police Power, 80 U. Pa. L. Rev. 428 (1932) ; 
Fairman, Some Limitations on the Police Power of Municipalities Imposed by the 
Federal Constitution, 19 Itt. L. Rev. 401 (1925). 


151 In Judge Crownhart’s dissenting opinion, Piper v. Ekern, 180 Wis. 586, 194 N.W. 
159, 166 (1923). 
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Wieland,’ a zoning ordinance required the building board of a 
village to make a finding before the issuance of a building permit 
that the “exterior architectural appeal and functional plan” of the 
proposed structure will not be so at variance with those of other 
structures in the immediate neighborhood or the character of the 
zoning district as to cause a substantial depreciation of property 
values in the neighborhood. The court said: 


We have no difficulty in arriving at the conclusion that the pro- 
tection of property values is an objective which falls within the 
exercise of the police power to promote the “general welfare”, and 
that it is immaterial whether the zoning ordinance is grounded 
solely upon such objectives or that such purpose is but one of 
several legitimate objectives. Anything that tends to destroy prop- 
erty values of the inhabitants of the village necessarily adversely 
affects the prosperity, and therefore the general welfare, of the 
entire village. Just because, in the particular case now before us, 
property values in a limited area only of the village are at stake 
does not mean that such threatened depreciation of the property 
values does not affect the general welfare of the village as a whole. 
If relator is permitted to erect a dwelling house on its land of such 
nature as to substantially depreciate the value of surrounding prop- 
erty, there is danger that this same thing may be repeated elsewhere 


within the village, thus threatening property values throughout 
the village. 


If the preservation of property values may constitute a legitimate 
objective of zoning ordinances, it would appear that the preservation 
of property values would also constitute a legitimate objective of 
other urban renewal regulatory measures.*** A dwelling in poor 
condition and out of character with other dwellings in the area may 
result in the deterioration of near-by dwellings and eventually the 
entire neighborhood. Once a neighborhood starts on a downward 
trend, it continues its downward trend at an accelerating pace unless 
preventive measures are invoked. Property values decline, property 
owners suffer economic losses, and the municipality experiences a 
diminishing tax base and losses of tax revenues. The more prosperous 
residents move to the suburbs and an in-migration of lower income 
people results. 


152 269 Wis. 262, 69 N.W.2d 217 (1955). 


158 See Kansas City v. Liebi, 298 Mo. 569, 252 S.W. 404 (1923) ; Wulfsohn v. Bur- 
den, 241 N.Y. 288, 150 N.E. 120 (1925). 
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The Supreme Court in the Berman case’ indicated that the con- 
cept of the public welfare represents values which are “aesthetic as 
well as monetary.” The regulation of private land use in the in- 
terest of conserving natural resources has been repeatedly sustained 
as a proper exercise of the police power. Statutes prohibiting the 
waste of natural gas and crude oil, the protection of agricultural 
and industrial enterprises, the preservation of fish and wildlife, the 
securing of adequate drainage to protect land, and other regulations 
of land have been sustained as a proper exercise of the police power.*** 


MeEtHops ror ATTAINING HicHER STANDARDS Upon aN ArEA Basis 


The type of higher standards discussed above may be extremely 
difficult to achieve through the medium of the ordinary housing code 
at this stage of its development. Nor is it practical to include such 
higher standards in a housing code with the object of adjusting the 
application of the code requirements to practical realities through 
different gradations of enforcement. Such code requirements so ob- 
viously established upon a basis of discrimination in enforcement 
might not only be politically inexpedient but would probably be in- 
validated under the “equal protection of the laws” clause of the 
Fourteenth Amendment. However, several means may be considered 


whereby such higher standards may be made applicable upon a 
neighborhood or district basis. 


A. The Zoned Housing Code 


As early as 1927 the suggestion was made that the principle of 
variable standards, varying to meet local conditions, which had been 
applied so successfully in zoning, be incorporated in a housing law so 
that different code requirements would be imposed in different dis- 
tricts.°* More recently, the Commissioner of Health of the City 
of Milwaukee, Dr. E. R. Krumbiegel, proposed the enactment of 
state enabling legislation to authorize the City of Milwaukee to enact 


154 348 U.S. 26 (1954). See New Orleans v. Levy, 223 La. 14, 64 So.2d 798 (1953). 

155 A case involving the protection of one type of property through the exercise of 
the police power in the uncompensated destruction of another type of property is that 
of Miller v. Schoene, 276 U.S. 272 (1928). In this case cedar trees were destroyed 
without compensation under a Virginia statute because they were infected with cedar 
rust, were within two miles of apple orchards and endangered the apple orchards in- 
vestment. The statute was held a valid exercise of the police power. Note, 5 Wis. 
L. Rev. 116 (1929). See Beuscue, op. cit. supra note 112 at VIII: 133 


156 Ford, Standards for Improved Housing Laws, 16 Natt. Mun. Rev. 633 (1927). 
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a so-called “zoned housing code.”"** The zoned housing code, as 
proposed by Dr. Krumbiegel, would supplant the ordinary housing 
code, and would prescribe variable standards in the community by 
providing for the establishment of different districts or areas for 
which a different set of standards would be made applicable. 


Varying degrees and conditions of blight may prevail in different 
portions of an area and in the different dwellings and other struc- 
tures in the area. Although standards may be devised to upgrade 
a neighborhood area to a given level of housing quality, the applica- 
tion of such standards may entail differing degrees of intensity of 
improvements in the various portions of the area and as among the 
different dwellings and structures involved. Under the Krumbiegel 
proposal, areas for demolition, for rehabilitation, and for protection 
would be created and different minimum standards applicable to 
each of such areas would be prescribed, the standards being gradu- 
ated upward in the respective areas in conformity with the quality of 
the housing existing in the area in question. In addition to classifica- 
tion on the basis of housing quality, a classification by housing types 
would be included by which a graded set of standards would also be 
established for private dwellings, two-family dwellings, multiple- 
family class A dwellings, and multiple-family class B dwellings re- 
spectively. There would also be a separate set of minimum standards 
for each of the four dwelling types in rehabilitation areas and in 
protection areas, but in demolition areas there would be no variation 
in standards by dwelling type. The maintenance of buildings and 
structures, including garages, barns, out-buildings, stores, factories, 
warehouses, fences and any other structures or buildings located on 
land is to be in accordance with appropriate maintenance standards 
or kept in a state of repair comparable to the general level of the 
state of maintenance and repair of similar structures in the same 
neighborhood. 

The zoned housing code offers interesting possibilities for compre- 
hensive urban blight programs. Although serious legal questions,’** 
based on the Fourteenth Amendment can certainly be propounded, 
a legally sustainable zoned housing code can probably be enacted. 
The necessary classifications under the code to treat with the varying 

157 For discussions of the Krumbiegel proposal see Note, Municipal Housing Codes, 
69 Harv. L. Rev. 1115 (1956) and Stayton, op. cit. supra note 47. It has been re- 


ported that two cities are considering the preparation of a zone housing code. 
158 Note, Municipal Housing Codes, 69 Harv. L. Rev. 1115 (1956). 





44 THE GEORGE WASHINGTON LAW REVIEW 


conditions in a city would have to be supported with convincing 
evidence, and the delineation of the different types of areas under 
the code would have to be based upon differences in characteristics 
and conditions reasonably justifying the application thereto of the 
different standards prescribed in the code. Drawing the line of de- 
marcation among the various areas for imposition of the specified 
controls may be difficult. But difficulties in the delineation of such 
areas need not necessarily invalidate the classification involved. 

Several factors favorable to judicial acceptance of zoned housing 
codes may be cited, including the presumption of validity of ordi- 
nances, recognition by some courts of the objective of conservation 
of property values, the protection and enhancement of property 
values and assessments for taxation purposes, the judicial deference 
to legislative determinations of reasonableness of the standards pre- 
scribed, the expansiveness of the concept of the public welfare for 
police power purposes, the judicial acceptance of the establishment of 
somewhat comparable zoned districts under zoning ordinances, and 
the likelihood of judicial recognition of the legislative attempt to 
cope realistically with existing conditions by prescribing different 
remedies for different conditions. 

The development within the framework of the law of a zoned 
housing code as an effective instrument for blight elimination and pre- 
vention presents a challenge to public officials, particularly city at- 
torneys, to make a valuable contribution to legal techniques essential 
for the preservation of the vitality of our cities. 


B. Higher Standards Through Urban Renewal Plan 


A second method for achieving higher minimum standards of 
housing quality may be through urban renewal plans. Both prac- 
tically and legally the area-wide approach in rehabilitation and in 
urban renewal generally is important. This entails the designation 
of a suitable urban renewal area and the preparation of an urban 
renewal plan therefor conforming to the general or master plan of 
the community and outlining the steps required to renew such area. 
The plan may embrace rehabilitation and conservation as well as 
slum clearance and redevelopment activities and may prescribe stand- 


Pe A zoning ordinance establishing an entire village as one residential district, under 
ome rule powers, has been upheld. Valley View Village v. Proffett, 221 F.2d 412 
(eth Cir. 1955). 


160 “We shall achieve nothing by an obstinate rear-guard action against the adapting 
of legal institutions and legal doctrines to the society they govern.” Roscoe Poun 
The New Feudal System, 2 Setecrep Essays on ConsTITuTIONAL Law, 82, 83 ( 1938). 
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ards for the rehabilitation and conservation of private property in the 
urban renewal area, which standards may be higher than the mini- 
mum standards in the housing code of city-wide application. 

Rehabilitation in an urban renewal area should go beyond low 
minimum standards—beyond the limited health and safety concepts 
—if it is to produce lasting results. A higher level of improvements in 
an urban renewal area may have an important bearing upon the up- 
grading of the area and upon the availability of private financing for 
rehabilitation by property owners. 

The enforceability of standards of housing quality in an urban re- 
newal area under an urban renewal plan which are higher than the 
city-wide minimum standards has not been presented for adjudica- 
tion to any court. The urban renewal plan approach for imposing 
higher standards in an urban renewal area is being used by the City 
of Cleveland in its Garden Valley project. Other cities are in the 
process of preparing urban renewal plans which may prescribe higher 
standards in the respective project areas. Moreover, courts in passing 
upon the constitutionality of slum clearance and urban redevelopment 
statutes have recognized that redevelopment plans serve the purpose 
of preventing the spread of slums and blight. This was recognized 
by the Supreme Court in Berman v. Parker (note 149 supra). Simi- 
larly, urban renewal plans are developed to perform the same function 
in urban renewal areas and should be as favorably received, provided 
the standards prescribed therein have a reasonable relation to the 
renewal of the project area in conformity with the law and in the 
light of the conditions prevailing therein. 

The enforcement in an urban renewal area of requirements im- 
posed under an urban renewal plan which are more onerous than 
those applied in the rest of the city presents an “equal protection of 
the laws” problem. Other problems that may be presented are 
whether there exists adequate enabling legislation or other authority 
to impose and enforce higher standards and the type of sanctions that 
can be effectively imposed for violations of the requirements. These 
are problems that have to be resolved generally in the light of the 
legal principles discussed above. 


C. Higher Standards Through Eminent Domain 


A third method for imposing in an urban renewal area standards 
of housing quality higher than the minimum standards in the housing 
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code may be through the exercise of the power of eminent domain. 
This method can be merely supplementary to the second method. 
The so-called Friends project of the Philadelphia Redevelopment 
Authority is a rehabilitation project entailing the acquisition of de- 
teriorated dwellings by the Authority and the sale of such properties 
to the Friends Society for rehabilitation in accordance with the Au- 
thority’s redevelopment plan. This technique is available in those 
localities where appropriate enabling legislation is in force and suffi- 
cient resources are available to absorb the net cost of such under- 
taking. 

The urban renewal plan for the aforementioned Cleveland Garden 
Valley project includes provisions for the City’s exercise of its emi- 
nent domain power to induce recalcitrant property owners to im- 
prove their properties to the prescribed standards which presumably 
are higher than those applicable upon a city-wide basis. The exer- 
cise of the power of eminent domain for the purpose of raising stand- 
ards would require the City to bear initially the cost of acquisition 
of the properties and to arrange for their improvement to meet the 
requirements. The use of the eminent domain power in this manner 
may prove too costly. In addition, administrative difficulties would 
be greatly increased if the City were forced to resort to such a drastic 
remedy. 


However, it may not be necessary to acquire a fee simple interest 
in the properties which have to be improved to achieve conformity 
to the higher standards. Consideration should be given to the le- 
gality and feasibility in the particular jurisdiction of utilizing as an 
enforcement technique the eminent domain power for the purpose 
of acquiring a minor interest of some kind in the privately owned 
properties sufficient to compel compliance with the higher standards. 
Some form of a servitude or negative easement™ in the privately 
owned properties may perhaps be acquired by the city or redevelop- 
ment authority to prevent the owners of such properties from using 
them in a manner inconsistent with the urban renewal plan or other- 
wise to compel compliance with the higher standards. It is necessary 
and desirable that further study be given to the feasibility of acquir- 
ing a minor interest in land for the purpose of compelling compliance 


with higher standards in the regulation of property. Such study 


161 See RESTATEMENT, PROPERTY, § 452. (1944). See Kansas City v. Liebi, 298 
Mo. 569, 252 S.W. 405 (1923). 
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should be undertaken in the context of the legal questions discussed 
above under the subheading, Jusr ComPENSATION AND DUE PRocEss. © 


D. Higher Standards Through Voluntary Action of Property 
Owners 


































Voluntary action by the property owners with the active support 
and cooperation of the city constitutes a fourth possible method for 
achieving higher standards in an area. Although the sanction of the 
law is essential for accomplishing full-scale urban renewals results, 
the combined efforts of property owners to improve their properties 
and their neighborhood may be effective in certain cases. Through 
agreements on the part of the property owners it may be possible to 
have higher standards of neighborhood renewal accepted and ap- 
plied. Covenants running with the land designed to protect a neigh- 
borhood’s better qualities may be imposed by voluntary agreement 
of the property owners. Regulations under covenants stabilize the 
value of property, foster attractive environments, add to the comfort 
and happiness of the residents and otherwise promote the general 
welfare. 


E. Higher Standards Through Other Measures 





Other methods for attaining proper urban renewal objectives may 
be considered. The enactment of urban community conservation acts 
comparable to the Illinois Urban Community Conservation Act’ 
may be helpful, except that under that act apparently only the stand- 
ards of city-wide application apply. An amortization plan (apparently 
one comparable to that applied to eliminate nonconforming uses) 
has been suggested.*** The plan consists of the application of a policy 
of economic discrimination against unfit dwellings. The proposal in- 
volves, inter alia, the taking of substandard dwellings out of use after 
a limited period allowed for amortization of any remaining economic 
value therein and the barring of further rent collections after the ter- 
mination of such amortization period. The plan has interesting pos- 
sibilities as a supplementary remedy for urban blight. It would at 
least tend to deflate speculative slum property values. A state statute 
has been enacted in New York authorizing municipalities to ms 


162 The statute, however, creates an additional administrative > teal 
Slum Prevention—A Public Purpose, 35 Cutcaco BAR Rec. 151 (1953) 
163 32 Am. JouRNAL or Pus. HeattH 1263 (1942). 
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local laws permitting tax abaternents for the alteration and improve- 
ment of multiple dwellings.’ 

It is not feasible to impose a code of higher standards through the 
application of the law of nuisances alone. The law of nuisances as 
such has proven inadequate.** The legal requirements for establish- 


ing a nuisance and for enforcing the abatement of a nuisance are too 
technical and difficult. 


Consideration may also be given to the enactment of a so-called 
urban renewal code, with minimum standards higher than those en- 
forcible on a city-wide basis, applicable in all areas designated for 
urban renewal by the city council. 


CoNCLUSION 


Urban blight is a complex phenomenon of social and economic 
significance. It constitutes a major social hazard which erodes human 
resources. At the same time it is a burdensome financial liability that 
saps the economic strength of our cities. Anomalously, in a nation 
of great wealth, high living standards, astonishing scientific attain- 


ments and unrivaled industrial productive accomplishments, urban 


blight has made alarming inroads and has developed into a problem 
of national concern. 


The causes of urban blight are manifold. The single outstanding 
cause is the overcrowding of living quarters, of land and of public 
facilities. But the ultimate cause of urban blight is the local gov- 
ernment’s failure to enforce effectively adequate police power meas- 
ures to control bad housing, improper environments and overcrowd- 
ing. 

= the emphasis in this paper be misunderstood, housing codes 
are not viewed as a panacea for slums and blight. The problem of 
urban blight is not solvable by any ready-made cure-all. The solu- 
tion can be found only in comprehensive, coordinated, painstaking 
attacks along many fronts under a broad program of urban renewal. 
The vigorous enforcement of an adequate housing code is one facet— 
and an essential one—of a comprehensive urban renewal program. 
As a legal instrument for eliminating and preventing urban blight, the 


164N. Y. Tax Law (1956) Cum. Ann. P, P. §5-h (Laws of 1955, ch. 410, as 
amended by Laws of 1956, ch. 645). 


165 Note, Conservation of Dwellings: The Prevention of Blight, 29 Inv. L. J. 
109 (1953). See Beuscue, op. cit. supra note 112 at IV: 1 et seq.; Beuscher and 
Morison, Judicial Zoning Through Recent Nuisance Cases, 1955 Wis. L. Rev. 440. 
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housing code may offer, comparatively, the best returns for the least 
expenditure of time and money. 

Housing codes are constitutionally sustainable under the police 
power. Legal attacks upon the exercise of the police power in the 
enactment and enforcement of housing codes are usually based upon 
the “equal protection of the laws” and the “due process of law” 
clauses of the Fourteenth Amendment and similar provisions in state 
constitutions. Other constitutional provisions that may be invoked 
to strike down housing ordinances may be those inhibiting the taking 
of property without just compensation, unlawful searches, the im- 
pairment of obligations of contracts, and unlawful delegations of 
authority. 

The authority to enact and enforce housing codes containing mini- 
mum requirements for the protection of health and safety and for the 
general welfare usually can be sustained if reasonable precautions are 
taken to observe such legal limitations. Reasonably adequate urban 
renewal results may be attained through the enactment and enforce- 
ment of modern housing codes containing requirements based upon 
minimum standards of housing quality of the type recognized in 
the more recently enacted codes. 

Minimum standards higher than those embraced in the normal 
type of housing codes entail more legal risk but it is believed they 
may legally be imposed upon an area or district basis. The zoned 
housing code, the urban renewal plan, the exercise of the eminent 
domain power, voluntary action of property owners, and certain 
other measures may be invoked for such purpose. The legal justifi- 
cation for the imposition of such higher standards upon an area or 
district basis is the exercise of the police power for the public wel- 
fare. The concept of public welfare is broad and may embrace the 
protection of property values and municipal resources and may in- 
clude so-called aesthetic regulations to facilitate financing of prop- 
erty improvements in renewal areas. 

The law has made striking advances in recognizing community 
efforts to cope with urban blight. The body of statutory and case 
law on the subject is large and expanding. The general judicial at- 
titude, indicated even in early pronouncements, is reflected by Mr. 
Justice McKenna’s assertion in Hadacheck v. Sebastian 


There must be progress, and if in its march private interests are 
in the way they must yield to the good of the community. 
166 239 U.S. 394, 410 (1915). Sane: 
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APPENDIX A 


CiraTIONsS OF URBAN REDEVELOPMENT AND RENEWAL LAWS AND DECISIONS 


1, Alabama: Cope or Axa. 1940 (1955 Cum. Supp.), tit. 25 §§ 96-104 (redevelop- 
ment projects); §§ 105-112 om renewal projects) ; Opinion of the Justices, 254 
Ala. 343, 48 So. 2d 757 (1950). 

2. Alaska: 64 Stat. 344 (1950), as amended, 48 U.S.C. 480-484 (1952 and Eupp. 
1988, ee Avaska Sess. Laws 1951, c. 105, as amended by ALasKa Sess. Laws 

c 

3. Arizona: Ariz. CopE ANN. §§ 16-2901—16-2922 (Supp. 1954). 

4. Arkansas: Ark. Stat. ANN. tit. 19, §§ 3056-3063 (1947, 1956 Replacement) ; 
Rowe v. Housing Authority of Little Rock, 220 Ark. 698, 249 S. W. 2d 551 (1952). 

5. California: Cat, HEALTH & SAFETY Cope ANN. §§ 33000-33954 (Deering Supp. 
1952 and 1955) ; S. B. 45-X, approved April 25, 1956 (urban redevelopment in disaster 
areas) ; CAL, Const. art. XIII, § 19; Redevelopment Agency of the City and County 
of San Francisco v. Hayes, 122 Cal. App. 2d 777, 266 P. 2d 105, cert. denied 348 
U.S. 897 (1954). 

6. Colorado: Cotorapo Rey. Stat. ANN. §§ 69-4-1—69-4-14 (1953). 

7. Connecticut: Conn. Gen. Stat. §§ 979-988 age as amended by Conn. GEN. 
Stat. §§ 483d-502d (Supp. 1955) and Conn. Gen. Stat. $$ N30-N38, (Supp. Nov. 
1955) ; Special Act 102, S. 828 (1955); Gohld Realty Co. v. City of Hartford, 141 
Conn. "135, 104 A.2d 365 (1954). 

8. Delaware: De. Cope Ann. tit 31, §§ 4501-4543 (1953) ; S. 408 and S. 385 (1955) 
(bond issues for slum clearance and urban redevelopment in ae on). 

9. District of Columbia: 60 Stat. 790 (1946), as amended, 42 U. is C. §§ 1451-1460 
(1952 and Supp. III, 1956); Berman v. Parker, 348 U.S. 26 (1954). 

10. Georgia: Ga. Const. art. XVI, c. 2-85; Ga. Cone Ann. §§ 69-1101—69-1119, 
99-1201a—99-1214a (1955 Rev. and P. 'P.). 

11. Hawaii: 64 Strat. 344 (1950), as amended, 48 U.S.C. §§ 721-722 (1952 and 
Supp. III, 1956) ; Hawatr Rev. Laws §§ 6195.01-6195.24, 6195.30-6195.36 (1945) ; S.L. 
of 1951, Act 244; S.L. of 1953, Acts 209, 210; S.L. of 955, Act 271; Schnack v. City 
and County of Honolulu, 1st Cir. Ct., T. of H. (1955). 

12. Illinois: Itt. ANN. Stat. c. 67%, §§ 1-27e, (Housing Authority Law), $§ 63-91 
(Blighted Areas Redevelopment Act of 1947), §§91.8-91.16 (Urban Community 
Conservation Act of 1953) (Smith-Hurd 1954); Int. Ann. Start. c. 24, §§ 23-103.1, 
23-113, 59-1—59-2 (Cities and bogs ot (Smith- Hurd 1954); Zurn v. Chicago 
389 Ill. 114, 59 N.E. 2d 18 (1945); People ex rel. Tuohy v. Chicago, 394 Til. 477, 
68 N.E. 2d 761 (1946); People ex rel. Tuohy v. Chicago, 399 Ill. 551, 78 N.E. 2d 
285 (1948) ; Chicago Land Clearance Commission v. White, 411 III. 310, 104 N.E. 2d 
236, cert. denied 344 U.S. 824 (1952) ; People ex rel. Gutknecht v. Chicago, 3 Ill. 2d 
539, 121 N.E. 2d 791 (1954). 

13. Indiana: Inv. ANN. Stat. §§ 48-8501—48-8527, 48-8541—48-8567 (Burns 1950 
and Cum. Supp. 1955); Prunk v. Indianapolis Redevelopment Commission, 228 Ind. 
579, 93 N.E. 2d 171 (1950). 

14. Kansas: Kan. Gen. Stat. Ann. §§ 17-4742—17-4761 (Urban Renewal Law) 
(Supp. 1955) ; State ex rel. Fatzer v. Kansas City, 179 Kan. 435, 296 P. 2d 656 (1956). 
1958}. Kentucky: Ky. Rev. Strat. §§ 99.330-99.510 (1953) ; H.B. 240 (February 28, 

16. Maine: Private AND SpectaL Laws c. 217 (1951), as amended by H-920 and 

H-999 (1955) ; Crommett v. Portland, 150 Me. 217, 107 A. 2d 841 (1954). 

17. Maryland: Mp. Const. art. 11B; Cove or Pustic Laws oF Mary anp, art. 4, 
para. 14A, §6 (Baltimore City Charter) ; Baltimore City Ordinance 718; Herzinger 
v. Mayor and City Council of Baltimore, 203 Md. 49, 98 A. 2d 87 (1953). 

18. Massachusetts: Mass. ANN. Laws c. 121 §§ 26JJ-26MM, 260Q-26RR, 26WW- 
26BBB (Recomp. 1949 and Cum. Supp. 1955); Papadinis v. Somerville, 331 Mass. 
627, 121 N.E. 2d 714 (1954); Despatchers’ Cafe v. Somerville Housing Authority, 
332 Mass. 259, 124 N.E. 2d 528 (1955) ; McAuliffe & Burke Co. v. Boston Housing 
Authority, 133 N.E. 2d 493 (Mass. 1956) ; Bowker v. Worcester, 136 N.E. 2d 208. 

19. Michigan: Micn. Stat. ANN. 8§ 5.3011- 5.3056(2), 5.3501-5.3532 (Supp. 1955) ; 
General Development Corp. v. Detroit, 322 Mich. 495, 33 N.W. 2d 919 (1948) ; In re 
Slum Clearance in Detroit, 331 Mich. 714, 50 N.W. 2d 340 (1951) ; In the Matter of 
Petition of Port Huron to Condemn Certain Lands, Sup. Ct. of Mich. (July 24, 1956). 

20. Minnesota: Minn. Stat. ANN. §§ 462.411-462.711. 
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21. Missouri: Mo. Const. art. VI, §21; Mo. Rev. Strat. §§ 99.300-99.660 (Vernon 
1949 and Cum. Supp. 1955); State on Inf. of Dalton Attorney General v. Land 
Clearance for Redevelopment Authority of Kansas City, 346 Mo. 974, 270 S.W. 2d 44 
(1954) ; Land Clearance for Redevelopment Authority of St. Louis v. St. Louis, 270 
S.W. 2d 58 (Mo. 1954). 

22. Nebraska: Nes. Rev. Stat. §§ 14-1601—14-1643 (1954). 

23. New Hampshire: N. H. Rev. Stat. ANN. §§ 205.1-205.10 (1955 and Supp. 
1955) ; Velishka v. Nashua, 99 N.H. 161, 106 A.2d 571 (1954). 

24. New Jersey: N. J. Const. art 8, §3; N. J. Stat. Ann. §§ 55:14A-1—55 :14A-48, 
40 :55C-1—40 :55C-29; Sorbino v. New Brunswick, N.J.Supp.Ct. (September 4, 1956). 
7 iets — v. Board of Commissioners of Jersey City, 137 N.J.L. 356, 59 A.2d 

25. New York: N. Y. Const. art. 18; General Municipal Law §§ 72-k, 72-1; In re 
Harlem Slum Clearance Project, 114 N.Y.S. 2d 787, aff'd. 281 App. Div. 1024, 122 
N.Y.S. 2d 623 (1952) ; Kaskel v. Impellitteri, 121 N.Y.S. 2d 848, aff'd. 281 App. Div. 
962, 120 N.Y.S. 2d 758, reargument denied and appeal granted, 281 App. Div. 1070, 121 
N.Y.S. 2d 270, aff'd. 306 N.Y. 73, 115 N.E. 2d 659 (1953) ,cert. dented 347 U.S. 934 
(1954) ; Boro Hall Corp. v. Impellitteri, 128 N.Y.S. 2d 804, aff'd. 283 App. Div. 889, 
130 N.Y.S. 2d 6, reargument and appeal denied 283 App. Div. 951, 130 N.Y.S. 2d 887, 
appeal and stay denied 307 N.Y. 672, 120 N.E. 2d 847 (1954) ; Bleecker Luncheonette 
v. Wagner, 141 N.Y.S. 2d 293, aff'd. 286 App. Div. 828, 143 N.Y.S. 2d 628, reargument 
and appeal denied 286 App. Div. 846, 143 N.Y.S. 2d 824 (1955); see also Murray v. 
LaGuardia, 291 N.Y. 320, 52 N.E. 2d 884 (1943). 

1988) North Carolina: N. C. Gen. Start. §§ 160-454—160-474 (1952 and Cum. Supp. 


a North Dakota: N.D. Sess. Laws 1955, c. 281 (H. B. 774, approved March 12, 
1955). 

28. Ohio: Onto Rev. Cope Ann. tit. 7, §§ 725.01-725.11 (Page 1954 and Supp. 
1955) ; On10 Const. art XVIII, §3 (Home Rule Powers) ; State ex rel. Bruestle v. 
Rich, 159 Ohio St. 13, 110 N.E. 2d 778 (1953). 

29. Oklahoma: Oxta, Stat. ANN. tit. 11, §§ 1475-1492 (Cum. Supp. 1955). 

30. Oregon: Ore. Rev. Strat. §§ 457.010-457.110 (1955); Foeller v. Housing 
Authority of Portland, 198 Ore. 205, 256 P. 2d 752 (1953). 

31. Pennsylvania: Pa. Stat. Ann. tit. 35, §§ 1701-1719 (Purdon 1949 and Cum. 
Supp. 1955) ; Laws of 1956, Housing and Redevelopment Assistance, H.B. 1486 (ap- 
proved April 12, 1956); Belovsky v. Redevelopment Authority of Philadelphia, 357 
Pa. 329, 54 A. 2d 277 (1947) ; Shenck v. Pittsburgh, 364 Pa. 31, 70 A 2d 612 (1950) ; 
Burt. v. Pittsburgh, Civ. No. 8706 (D. C. W. D. Pa. 1950), aff'd. per curiam 340 
U.S. 802 (1950) ; Oliver v. Clairton, 374 Pa. 333, 98 A. 2d 47 (1953). 

32. Puerto Rico: 64 Stat. 345 (1950), as amended, 48 U.S.C. §§ 910-916 (1952 
and Supp. III, 1956); P. R. Laws Ann. tit. 17, §§ 101-117 (1955). 

33. Rhode Island: R. I. Const. art. XXXIII, §1; R. I. Pustrc Laws 1956, Re- 
development Act of 1956 (H.B. 784, approved April 3, 1956). See: P.L. of R.I. 1946, 
c. 1802; P.L. of R.I. 1948, c. 2029; P.L. of R.I. 1949, c. 2265; P.L. of RI. 1950, 
c. 2574; Opinion to the Governor, 76 R.I. 249, 69 A. 2d 531 (1949); Ajootian v. 
Providence Redevelopment Agency, 80 R.I. 73, 91 A. 2d 21 (1952); Balsamo v. 
Providence Redevelopment Agency, Sup. Ct. of R.I. (July 13, 1956). 

34. South Dakota: S.D. Cone §§ 45.3601-45.3630 (1939, Supp. 1952). 

35. Tennessee: TENN. Cope ANN. §§ 13-813—13-827 (Williams Supp. 1955); 
Nashville Housing Authority v. Nashville, 192 Tenn. 103, 237 S.W. 2d 946 (1951). 

36. Virginia: Va. Cope Ann. §§ 36-48—36-55 (Supp. 1956); Hunter v. Norfolk 
Redevelopment and Housing Authority, 195 Va. 326, 78 S.E. 2d 893 (1953). 

37. Virgin Islands: 64 Stat. 344 (1950), as amended, 48 U.S.C. §§ 1408 (1952 and 
Supp. III, 1956) ; V.I. Laws 1950, Bill No. 13 (approved September 9, 1950). 

38. West Virginia: W. Va. Cove Ann. §§ 1409(96)-1409(118) (1955). 

39. Wisconsin: Ws. Stat. §§ 66-405—66-425 (Urban Redevelopment Laws), 66.43 
(Blighted Area Law), 66.435 (Urban Renewal Act) (1953); David Jeffrey Co. v. 
Milwaukee, 267 Wis. 559, 66 N.W. 2d 362 (1954). 
































Decisions INVALIDATING ENABLING LEGISLATION: 
1. Adams v. Housing Authority of Daytona Beach, 60 So. 2d 663 (Fla. 1952). 
2. Housing Authority of Atlanta v. Johnson, 209 Ga. 560, 74 S.E. 2d 891 (1953). 

3. Edens v. Columbia, 91 S.E. 2d 280 (So.C. 1956): 
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APPENDIX B 


STATUTES PERTAINING TO HousiInG REGULATIONS 


1. CALIFORNIA: Deertne’s Cat. Cones Ann., Health and Safety Code, Div. 
XIII, pt. 1, State Housing Act, §§ 15000-17902; 

2. CONNECTICUT: Gen. Start. oF Conn. Rev. 1949, tit. 30, ch. 196, Tenement 
and Lodging Houses, §§ 4049 et seq.; 

3. INDIANA: Burn’s Inp. Stat. ANN., ch. 35, §§ 2701 et seq. ; 

4. IOWA: Conve or Iowa Ann. 1954, tit. XV, ch. 413 (contains use and occupancy 
provisions) ; 

5. KENTUCKY: Ky. Rev. Star. 1953, ch. 101, Tenement and Apartment Houses 
in Cities of the First Class; 

6. LOUISIANA: La. Stat. Ann. Rev. Srat., §§ 40:561 e¢ seg. (contains pro- 
visions relating to repair, demolition and making fit for human habitation of dwellings) ; 

7. MASSACHUSETTS: Ann. Laws or Mass., pt. 1, ch. 143, Inspection and 
Regulation of Buildings; ch. 144, Tenement Houses in Cities; Tenement Houses in 
Towns; ch. 111, Public Health, §§ 122 et seq., re nuisances; and other sections of ch. 
111 relating to noisome trades, stables, water supply, etc. ; 

8. MICHIGAN: Miucw. Stat. Ann. 1949 Rev., Housing and Zoning Laws, 
§§ 5.2771 et seg. (contains use and occupancy provisions) ; 

9. MINNESOTA: Mrwnn. Strat. ANN. (1947), Vol. 26, ch. 460, Housing Act, 
§§ 460-01 et seg., (contains use and occupancy provisions) ; 

10. MISSISSIPPI: Muss. Cope Ann. 1942, tit. 16, Div. 5, Slum Clearance, 
§§ 3501 et seg. (§3503 pertains to unsafe dwellings and sets standard of fitness for 
human habitation) ; 

11. NEW HAMPSHIRE: New Hampsuire Rey, Stat. Ann. 1955, ch. 147, Sani- 
tation. Aiso tit. XIII, Public Safety and Welfare, ch. 155, Factories, Tenements, 
Schoolhouses and Places of Public Accommodation, etc. ; 

12. NEW JERSEY: New Jersey Stat. Ann. (Perm. Ed.), tit. 55, subtitle 1, 
Tenement Houses §§ 55:1-1 et seq.; . 

13. NORTH CAROLINA: Gen. Stat. or N. C. (1952), ch. 160, art. 15, Repair, 
Closing and Demolition of Unfit Dwellings, §§ 160-182—160-191 ; 

14. NEW YORK: McKeEnney’s Consoiip. Laws or N.Y. ANNn., Vols 35A and 
35B, Multiple Dwelling Law and Multiple Residence Law; 

15. OKLAHOMA: Okta. Star. tit. 63, §§ 331 et seq; 

16. PENNSYLVANIA: Penn. Srat., tit. 53,§§ 9091 et seg., Tenement House 


Law; 

17. SOUTH CAROLINA: Cope or Laws or SoutH Caroiina 1952, tit. 36, ch. 5, 
Dwellings Unfit for Human Habitation in Municipalities of Over 5,000; §§ 36-501 
et seq. Also: tit. 35, ch. 3, Sanitary and Safety Provisions, provides certain standards 
for hotels, etc. ; 

18. TENNESSEE: Tenn. Cove Ann., Off. Ed., ch. 12, Slum Clearance §§ 13-1202 
et seq. (dwellings unfit for human habitation); tit. 53, Health & Safety, ch. 25, 
Building Regulations, §§ 53-2501 et seg. contains some provisions affecting use and 
occupancy but very limited in scope; buildings of certain types which are already 
erected exempted ; 

19. VERMONT: Laws or Vermont 1939, No. 238 (Repair & Demolition Pro- 
visions) ; 

20. WEST VIRGINIA: W. Va. Cove of 1955 Ann., ch. 8, art. 4, §§ 494 (1) 


et seq.; 
21. PUERTO RICO: Laws or P.R. Ann. (1955), tit. 17, §§ 143-151. 





A DISPLAY THEORY OF TRADEMARKS 


Lewis GaRNER* 


INTRODUCTION 


The protection of trademarks is the law’s recognition of the 
psychological function of symbols. . . . If another poaches upon 
the commercial magnetism of the symbol he has created, the 
owner can obtain legal redress.? 


HIS principle is perfectly clear and well-settled, but its appli- 
cation, especially with regard to secondary meaning marks, e.g. 
descriptive, geographical or personal name words, is apt to raise sub- 
stantial problems. The promised legal redress for the owner of a 
secondary meaning trademark is conditioned on a showing, inter alia, 
(1) that his mark has acquired secondary meaning as a trademark in 
the public mind, and (2) that defendant was using the term as a 
trademark, and not as an ordinary language term.? But what evidence 
is required in either case? 
In answer to these questions, the courts have devised certain rules, 
which do not seem to be altogether satisfactory. This article pre- 
sents a theory, the display theory of trademarks, which can go far 


toward clarifying these evidentiary problems with respect to second- 
ary meaning marks. 


A. Acquisition of Secondary Meaning 


What evidence is required to show that plaintiff’s symbol is en- 
titled to legal protection? With respect to technical trademarks, 
i.e. fanciful or arbitrary marks, plaintiff has little problem. Mere 
priority of adoption and use by the plaintiff is sufficient. No evid- 
ence of long or intensive use is necessary. 

But with respect to non-technical or secondary meaning trade- 
marks, e.g. descriptive, geographical or personal name terms, etc., the 
rule is otherwise. Here plaintiff must show sufficiently “long and 

* Member of the law firm of Woodson, Pattishall & Garner, Chicago, Illinois; 
member of the Chicago bar. 


1 Mishawaka Rubber & Woolen Mfg. Co. v. S. S. Kresge, 316 U.S. 203 (1942). 


en = Handler & Pickett, Trademarks and Trade Names, 30 Cotum. L. Rev. 168 


3 See 1 Nims, Unrarn CoMPETITION AND TRADEMARKS 633 (4th ed. 1947). 
[ 53] 
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exclusive use,”* or other evidence,’ that the symbol has acquired 
a secondary trademark meaning in the public mind. The rationale is 
that unless the public associates the symbol with plaintiff, plaintiff 
has no property in the mark upon which defendant poaches by 
simulating it. Plaintiff cannot be protected, therefore, until he can 
show evidence of such public association. 

Yet this evidentiary prejudice against secondary meaning marks 
is sometimes not realistic. A glance at the shelves of any store will 
reveal any number of highly descriptive or otherwise non-technical 
marks (not all of which have enjoyed long or intensive use), which 
distinguish their source clearly enough for the shopper, even if not 
enough for the court. 

The theory presented in this article offers a separate and additional 
method of showing that a descriptive, geographical or personal term 
has acquired secondary trademark meaning, and thus may be pro- 
tectible. That is, if the term in question is displayed in a trademark 
manner, it can be presumed that it has public acceptance as a trade- 
mark, i.e. has acquired secondary trademark meaning, without evid- 
ence of long or intensive use. 


B. Simulation of a Protected Symbol 


When accused of simulation of a secondary meaning trademark, 
defendant may claim that his use was proper because his use was 
language use, i.e. non-trademark use.® Everyone has an inherent 
privilege to use his own name, or to describe his goods, and thus it is 
no infringement for defendant to use plaintiff’s symbol in a non- 
trademark use. But it may be extremely difficult to determine 
whether defendant used the term in its language sense, or in a trade- 
mark sense.* 

A clearer borderline between them would go far toward enabling 
protection of secondary meaning marks without impinging on the 
privilege of all to use their name, or to name, describe or indicate 
the geographical origin of their goods or services. One of the ad- 
vantages of the theory suggested in this article is that it would make 

4 Ibid. 

5 See annotation at 150 A.L.R. 1067 (1944). 


6 Armstrong Paint & Varnish Works vy. Nu-Enamel Corp., 305 U.S. 315 (1938). 


7See In re Walker Process Equipment Inc., 233 F.2d 329, 110 U.S.P.Q. 41, 43 
(C.C.P.A. 1956) ; Harris-Seybold Co. v. Simonds Worden White Co., 97 U.S.P.Q. 
303, 305 (Pat. Off. Ex’r-in-Chf 1953), aff'd 98 U.S.P.Q. 231; Standard Oil Co. v. 
California Peach & Fig Growers, Inc., 28 F.2d 283, 286 (D.Del. 1928). 
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much more simple the differentiation of language use from trade- 
mark use. That is, if the plaintiff's symbol, even though a descrip- 
tive, geographical or personal name, is displayed in a trademark man- 
ner by defendant, it is trademark use, not language use, and thus 
defendant may be liable for improper simulation. 



























Tue DispLay THEORY OF TRADEMARKS 


What, then, is “display in a trademark manner?” Basically, it is 
this: it is display of the mark in question in such a manner that the 
reasonably prudent consumer could be expected to use the mark 
to distinguish the product from competing products, and not, in the 
given context, to take it in its primary language sense. 

The kind of display that is distinctively trademark display is, in 
general, prominent or striking display, in larger letters, above or ahead 
of most other material* and set off and apart® from the other ma- 
terial by space or framing, and set apart in meaning, i.e., not used 
as part of a normal language phrase. Unusual or striking appearance 
in form, color, spelling, or word or syllable arrangement, are other 
characteristics. 

Non-trademark display is the display made when one is using the 
term in question in its ordinary language meaning. It is, therefore, 
display as part of sentences, in ordinary spelling and capitalization, 
in the same size and style of type as the other words, in grammatical 
connection with other words, as in a sentence or phrase. 

By use of these criteria, evidentiary problems with respect to 
establishing (1) secondary trademark meaning and (2) defendant’s 
improper simulation thereof may, in specific cases, disappear. Each 
case would, of course, remain one of fact, based on its own circum- 
stances. The theory proposed merely offers a simple yardstick by 
which to gauge those facts. 







DispLay CrEATES SECONDARY MEANING 


It is mainly the manner in which a symbol is displayed that creates 
trademark meaning in it, in the public mind. The public distinguishes 


wa ~ 3 CALLMANN, UNFAIR COMPETITION AND TraDE-Marks $85.1(a) (2d ed. 






® See, e.g., Thaddeus Davids Co. v. Davids Mfg. Co., 233 U.S. 461 (1914). 
10 Drive It Yourself Co. v. North, 148 Md. 609, 130 Atl. 57 (1925), 43 A.L.R. 
= F Cleo Syrup Corp. v. Coca-Cola Co., 139 F.2d 416 (8th Cir. 1943), 150 A.L.R. 
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one brand** from another by means of symbols on the product or 
its label. ‘There may be many such symbols. What is it about 
some of the symbols, and not about others, that causes the public 
to use them to identify the brand? One factor is the lack of inherent, 
primary meaning. If the symbol has no ordinary, inherent meaning 
in connection with the product or service, it has trademark meaning 
by a sort of process of elimination. There is no other meaning 
for it to have. This is the case with fanciful marks. Second, if it 
has been drilled into the public’s consciousness as a brand indicator, 
a trademark, by intensive or long use and advertising, this also creates 
trademark meaning. These two are the traditional factors. But 
there is a third, and to the writer, the most important factor, that 
can give a symbol trademark meaning: the manner in which it is 
displayed. To be convinced, look at any supermarket shelf. Most 
of the trademarks, even highly descriptive ones, are obvious at a 
glance. What makes them trademarks to the housewife? What is 
their predominant characteristic, as trademarks? Most of it is the 
way they are displayed, not lack of inherent meanings, or long use. 

The word “pexicious” as displayed below is clearly displayed in 
a trade mark manner. Imagine a consumer seeing it on a label on a 
store shelf. 


DELICIOUS 


CANDY 


Figure 1 


It obviously will have trademark meaning to a consumer, and 
immediately, not after intensive or long use, though it is as inherently 
descriptive as a trademark can be. Substitute the words “JoHNson” 
or “viRGINIA,” or any such terms, and the same result occurs as 
as applied to surnames and geographical terms. Will the fact that the 
term “delicious” describes the product prevent its being a trademark 
to the consumer? Does it matter whether a term so displayed is not 
descriptive, but merely suggestive, or whether it is commonly rather 


11 “Brand” is used herein to mean the make of goods, as “a good brand of flour.” 
It is not used to mean a trademark, 
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than rarely used as a descriptive word or as a trademark?—or whether 
it is a common or instead an unusual, surname or geographical term? 


If a symbol is displayed in a trademark manner most of the time, 
and in the important places, as at the top of the label, it does not 
matter that it is displayed not so clearly in a trademark manner 
elsewhere, as in other places on the label, or in advertisements”. 
Trademark display is somewhat different as to service marks, com- 
pany names, and slogans, as will be pointed out below. 


When there is trademark display, a term has trademark meaning 
even though it is descriptive, a personal name, a geographical term, 
or has any other inherent, primary meaning. Inherent meaning is 
unimportant. Long or intensive use is unnecessary. A mark clearly 
displayed in a trademark manner has as much trademark meaning 
on the first day of its use as it will ever have. 


Fanciful trademarks assume trademark meaning because there is 
no other meaning or reason why they are shown at all.* Can we 
not also say that the trademark meaning of any words or symbols, 
such as descriptive, generic or geographical terms, or personal names, 
can be assumed if they are displayed in a trademark manner, because 
there is no other reason why they are shown in this special kind of 
display? If a newcomer’s trademark causes confusion with a fanci- 
ful trademark we do not hesitate to stop him, because he has no 
other need or use for the mark, except as a trademark, and to prevent 
confusion we give the first user the exclusive right to use it as a 
trademark. Can we not say as to secondary meaning marks that 
that special type of display of such words which is trademark display 
can be stopped, because there is no reason or privilege for that special 
kind of display? The writer believes that we can. Of course, this 
does not inhibit the newcomer’s privilege to make any non-trade- 
mark display of the word or symbol, i.e., display in an ordinary 
language manner.™* 

Some courts seem to be under the erroneous impression that trade- 
mark, source meaning and the numerous other dictionary and personal 
name meanings of words cannot both exist side-by-side in the con- 
sumer’s mind; that trademark meaning cannot begin until all primary 


12 Babee-Tenda Corp. v. Scharco Mfg. Co., 139 F.Supp. 909, 109 U.S.P.Q. 13, 15 
(S.D.N.Y. 1956). 


13 2 Nims, UNFAIR CoMPETITION AND TRADE-Marks, 1078 (4th ed. 1947). 
14 Alligator Co, v. Ciarochi, 109 U.S.P.Q. 113, 114 (Comm’r. Pat. 1956). 
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meanings are virtually submerged,” or, that trademark meaning ceases 
as soon as any amount of other meaning, such as generic meaning, 
arises. But a housewife would be surprised to learn of this rule, 
since her experience is contra. She knows that “sunticutT” on a milk 
package refers to the light of the sun, and that “HIGH GRADE” on cheese 
implies that the cheese is of a high grade. Yet she also uses these 
terms, if they are displayed as trademarks, to distinguish the brand, 
and so they have trademark meaning, also, to her. —The two meanings 
can and do exist side-by-side, even in the same person’s mind, with 
each meaning being used by him as he so desires, for the purpose at 
hand at the particular time.** The question in the establishment of 
secondary meaning is not whether there is concurrently some per- 
sonal name or other descriptive meaning (there almost always is) 
but whether there is trademark meaning."*7 The inherent, primary 
meanings of words have been given far too much weight in trade- 
mark law, and the factor of display, far too little. 


To rule that certain words cannot for many years, if ever, dis- 
tinguish brands, when housewives use them every day for this pur- 
pose,’® is like the old story of the statement attributed to aeronautical 
engineers, that a bumble-bee has too small a wing-span and cannot 
fly. But the bee, not knowing this, has little difficulty flying. It is 
time that the law caught up to reality.”® 


It is the practice today for companies to fear and avoid language 
use of the language terms in their trademarks, lest the courts 
view this language use as evidence that the symbol has not acquired 
a secondary trademark meaning.”® An officer of a large company 
whose trademark is “wipe” will say in a speech, “If I may take the 
risk of saying so, our product helps to wipe out dirt.” If the law 
would accept the view presented herein, such fears could be forgot- 





15 See Artype, Inc. v. Zappulla, 127 F.Supp. 33, 104 U.S.P.Q. 66, 68 (S.D.N.Y. 
1954), rev'd, 228 F.2d 695 (2d Cir. 1956). 


16 See Ex parte Heatube Corp., 109 U.S.P.Q. 423 (Comm’r. Pat. 1956) ; Ex parte 
Gulf States Paper Corp., 101 U.S.P.Q. 464 (Comm’r. Pat. 1954). 


17 See In re Swift & Co., 223 F.2d 950, 106 U.S.P.Q. 286, 288, 289 (C.C.P.A. 
1955); Ex parte Clairol Inc., 105 U.S.P.Q. 71 (Comm’r. Pat. 1955). 


18 See P. D. Beckwith, Inc.-v. Commissioner, 252 U.S. 538, 545 (1920) ; J. R. Clark 
Co. v. Murray Metal Products Co., 219 F.2d 313, 104 U.S.P.Q. 224, 230 (5th Cir. 
ee. Contra, Ex parte Stowe-Woodward, Inc., 100 U.S.P.Q. 310 (Comm’r. Pat. 
1 : 


19 See In re Swift & Co., 223 F.2d 950, 106 U.S.P.Q. 286, 288, 289 (C.C.P.A. 1955). 


20 See, e.g., American Dirigold Corp. v. Dirigold Metals Corp., 125 F.2d 446 (6th 
Cir. 1942); Canadian Shredded Wheat Co. v. Kellogg Co., [1938] 2 D.L.R. 145 
(Canada). 
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ten. Does it not seem on its face as though something is wrong 
somewhere, when companies have to use their own English language 
in so gingerly a fashion? 

The symbol to be protected is whatever symbol the public uses 
to distinguish brands,”* and the fact that the word may have a basic 
language meaning should be immaterial. As lawyers especially are 
aware, the context of a word may add to, subtract from or alter alto- 
gether its meaning for that particular use. The courts look at form 
and not substance when they are so concerned with the word’s in- 
herent, primary, language meaning that they all but ignore the con- 
text, which per se may give it a trademark meaning. If, in context, 
“DELICIOUS” would enable a reasonably prudent man to distinguish 
it from other candies, then the courts ought to recognize without more 
that “peLicious” has acquired a secondary meaning. The essence of 
trademarks is functional. They are not any particular symbol, but a 
particular use, i.e. display, of a symbol. There are no trademarks, 
there is only trademark use. There is no registration and protection 
of trademarks per se, there is only registration and protection of trade- 
mark use. 

The classic definition: “A trademark is a word, letter, number, 
symbol, design, or combination of these, not descriptive, not geo- 
graphical, not a surname . . .” struggles to define a trademark by 
trying to list all those specific things which the public might use for 
this purpose. This is like trying to define a “cover,” which Webster 
defines as “Anything placed about or over . . . another thing . . .” by 
trying to list the infinitude of things that people at one time or another 
might use as a cover. A mink coat can be used to cover up some- 
thing. When it is so used it is truly a cover. It then has an addi- 
tional meaning and function. It is still recognizably a mink coat, of 
course, but this is not important when we are considering its func- 
tion as a cover. Likewise, a term displayed in a trademark manner 
takes on a new meaning by the display, i.e. its context, and its other 
meanings, i.e. its primary language meanings, become dormant. 
Another conclusion follows: since amy amount of inherent mean- 





21 This idea seems to be behind some recent Patent Office decisions by Assistant 
Commissioner Leeds. See especially Ex parte Heatube Corp., 109 U.S.P.Q. 423 
(Comm’r. Pat. 1956); Borden Co. v. Knudsen Creamery Co., 107 U.S.P.Q. 126, 127 
(Comm’r. Pat. 1955) ; Wrightway Engineering Co. v. Knickerbocker Rubber Co., 106 
U.S.P.Q. 338 (Comm’r. Pat. 1955); Ex parte Altmann, 102 U.S.P.Q. 413 (Comm’r. 
Pat. 1954) ; Ex parte Rivera Watch Corp., 106 U.S.P.Q. 145 (Comm’r, Pat. 1955) ; 
Pure Oil Co. v. Sherwood Refining Co., 106 U.S.P.Q. 369, 372 (Comm’r. Pat. 1955). 
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ing is unimportant if the mark is displayed as a trademark, the degree 
of inherent meaning (suggestiveness) is even less important. It does 
not matter whether the mark is descriptive or only suggestive. 

The display criteria is not exclusive. To the extent that the man- 
ner of display does not point to the answer clearly, the current re- 
quirement of long or intensive use, or direct evidence from the 
public, would be applicable before the mark would be said to have 
acquired a secondary meaning. 


DispLay AS A Factor in Enjorninc Conrusinc Use 


Suppose it is admitted that a descriptive term or a personal name 
has trademark meaning, as established either by display alone, or by 
other evidence—can we protect it without impinging on the privilege 
of all to describe or to use their name? What must the court, to 
stop confusion, require of the second user, if anything? 

Why not simply stop all use of the second user’s trademark, as the 
law does with fanciful, technical trademarks? The main reason that 
courts have been reluctant to do so in the past is that with secondary 
meaning marks the mark has some meaning or function in addition 
to its trademark meaning. It may be descriptive of the product, or 
be a family or personal name. Since everyone should have the 
privilege to describe or to use his own name, it is held that the use 
by the second party of a secondary meaning mark cannot usually be 
stopped.” At most he is required to add something more to his 
mark.** If this were not enough to distinguish and prevent con- 
fusion, the older decisions held that he would have to cease trade- 
mark or trade name use altogether,* although some cases, especially 
present ones, grant no relief or only inadequate relief in this situa- 
tion, even when it is virtually admitted that confusion will still be 
likely.”> Often the newcomer will not be stopped if he acted in “good 


22 See P. D. Beckwith, Inc. v. Commissioner, 252 U.S. 538, 545 (1920); Fawcett 
yg rp Inc. v. Popular Mechanics Co., 80 F.2d 194, 197, 27 U.S.P.Q. 116 (3d 

ir. ). 

23 See Gillette Safety Razor Co. v. Triangle Mechanical Laboratories Corp., 4 
F.Supp. 319, 325, 17 U.S.P.Q. 377 (E.D.N.Y. 1933). 

24 See Barton v. Rex-Oil Co., 29 F.2d 474 (3d Cir. 1928). 

25 William R. Warner & Co. v. Eli Lilly & Co., 265 U.S. 526, 528 (1924) ; Sunbeam 
Lighting Co. v. Sunbeam Corp., 183 F.2d 969, 86 U.S.P.Q. 240 (9th Cir. 1950), cert. 
denied, 340 U.S. 920 (1951); S. C. Johnson & Son, Inc. v. Johnson, 175 F.2d 176, 
81 U.S.P.Q. 509 (2d Cir. 1949), cert. denied, 338 U.S. 860 (1949). See Oneida Com- 
munity, Ltd. vy. Oneida Game Trap Co., 168 App.Div. 769, 154 N.Y.S. 391 (1915) ; 
General Industries Co. v. 20 Wacker Drive Bldg. Corp., 156 F.2d 474, 70 U.S.P.Q. 
282 (7th Cir. 1946), cert. denied, 329 U.S. 792 (1946). Contra, Universal Credit Co. 
v. Dearborn Universal Underwriters Credit Corp., 309 Mich. 608, 16 N.W.2d 91, 96 
(1944). 
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faith.” But his good faith does not help the public, where confusion 
exists. Probably these rules result because the courts feel reluctant 
to limit the right of all to use the words and names of the language.* 

But there is much less cause for reluctance to stop the new user 
than is generally supposed, because stopping him does not improperly 
limit his privilege to describe, to use his name, or to make any other 
non-trademark use (that is, display) of the words.” This results 
from the difference between trademark use (i.e., trademark display) 
of words, and language use (i.e. non-trademark display) of them, as 
described above. The only need, and thus the only privilege, of 
newcomers ought to be to use words to describe their product or to 
use their personal name, but not to use such words as trademarks or 
trade names.** It ought thus to be permissible to prevent all trade- 
mark use (trademark display) by the newcomer of words, letters or 
numbers without unduly limiting his privilege to make non-trade- 





26 See Wise v. Bristol-Myers Co., 107 F.Supp. 800, 94 U.S.P.Q. 327, 328 (S.D.N.Y. 
1952) ; Weinberg Corp. v. Riverside & Dan River Cotton Mills, Inc. 76 U.S.P.Q. 


218 (Comm’r. Pat. 1948). Pattishall, Trademarks and the Monopoly Phobia, 
Micu.L.REv. 967 (1952). 


27 See Looz, Inc. v. Ormont, 114 F.Supp. 211, 99 U.S.P.Q. 193, 197 (S.D.Calit. | 
1953) ; In re Marshall, 54 F.2d'421, 425, 12 U.S.P.Q. 45 (C.CP.A. 1932) ; Standard 
Paint Co. v. Rubberoid Roofing Co., 224 Fed. 695, 696 (7th Cir. 1915) ; Barton v. Rex- 


Oil Co., 29 F.2d 474 (3d Cir. 1928); Celluloid Mfg. Co. v. Cellonite Mfg. Co., 32 
Fed. 94, 98 (C.C.D.N.J. 1887). 


28 Eskimo Kooler Corp. v. Eskimo Pie Corp., __ F.2d __, 110 U.S.P.Q. 70, 71 
(7th Cir. 1956) ; Shaver v. Heller & Merz Co., 108 Fed. 821, 824 (8th Cir. 1901) ;~ 
“In this state of the case the appellants have been enjoined from using these names, 
and one of their loudest complaints is that the goods they sell are made in America, and 
that they are forbidden to use the word ‘American’ to notify the public of this fact. 
There are two answers to this objection: (1) that the injunction does not prohibit 
the appellants from using the word for that purpose, and (2) that they neither need 
nor seek so to use it, but their only object in trying to make use of it is to filch the 
good will and trade of the appellee. The injunction restrains them only from ‘holding 
themselves out to the public as the owners of the names or brands “American Ball 
Blue” and “American Wash Blue,” or as the manufacturers of the commodities here- 
tofore known and sold under these names, or from selling or offering for sale under 
these names or brands, or names or brands in brands intended to simulate the same, 
any blue or bluing manufactured by parties other than complainants.’ They insist that 
they have the right to state that the goods they sell are made in America, and the 
right to use the word ‘American’ for that purpose. The injunction does not forbid 
them from doing so. They may state in their correspondence or upon their packages, 
notwithstanding the inhibition of the court, that their ball blue or wash blue is an 
American manufacture, an American atricle, or an American product. They may 
express the same idea by the declaration that it is a New York, or a New Jersey, or an 
Iowa product, as the case may be, and they may convey the same thought in many 
other ways without impinging upon the decree of the court. The truth is, however, 
—and there could be no more conclusive proof of it than the prosecution of this 
appeal,—that they do not desire to use the word ‘American,’ or any other word, for 
the purpose of declaring that the articles which they sell are made in America. Every 
one who purchases them either knows or presumes that to be the fact already. What 
they seek, and the only thing they really desire, is to use this word to divert to them- 
selves the appellee’s trade in American ball blue and in American wash blue, and 
they well know that they can accomplish this only by using it in those brands for the 
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mark use of them.” This has seldom been done in the past because 
it has not been well enough recognized that there usually is a distinct 
difference between trademark display and non-trademark display. 
The courts, and Sec. 33(b) (4) of the Trademark Act of 1946, state 
that the newcomer can use the secondary meaning mark “‘in a descrip- 


tive sense only,”*° not in a trademark sense, but they do not define 
what this means. 


Just what constitutes use in a descriptive sense, as distinct from 
use in a trademark sense? Not knowing, the courts have too often 
allowed use of a descriptive term or surname as a trademark, or 





sole purpose of conveying to the public the falsehood that the goods they sell are made 
by the appellee.”; American Waltham Watch Co. v. United States Watch Co., 173 
Mass. 85, 53 N. E. 141 (1899) ; Royal Baking Powder Co. v. Raymond, 70 Fed. 376, 
380, 383 (N.D.IIl. 1895), appeal dismissed sub nom. Raymond v. Royal Baking 

Powder Co., 76 Fed. 465 (7th Cir. 1896), aff'd 85 Fed. 231 (7th Cir. 1898): uk 
manufacturer, for instance, may use as a trademark a word arbitrarily selected. In 
so doing he acquires no property in the word as such. His right attaches to the 
peculiar and added function of the word in identification of his product by reason of 
his use. In so adopting the word he takes nothing from, and in ceasing to so use it he 
returns nothing to, any store of common or public property. . . . The use of this word 
in good faith by any person for any purpose of oral or written communication, descrip- 
tively or metaphorically, is not invaded by the trademark function which this com- 
plainant’s peculiar use of said word has added to it. The facts of the case show that 
this defendant does not use the word descriptively or metaphorically. He wishes to 
mark his packages of baking powder with the sign ‘Royal,’ and he desires to have 
his product called ‘Royal Baking Powder.’ Entirely apart from the question whether 
the word ‘Royal’ be descriptive or not, the proof here seems to show that the purpose 
of defendant is to Loewe the trade of complainant.” See Ex parte McGraw Elec- 
tric Co., 105 U.S.P.Q. 44 (Comm’r. Pat. 1955); Ex parte Altmann, 102 U.S.P.Q. 


413 (Comm’r, Pat. 1954); Rand McNally & Co. v. Christmas Club, 105 U.S.P.Q. 
499 (Comm’r. Pat. 1955). 


29 See Armstrong Paint & Varnish Works v. Nu-Enamel Corp., 305 U.S. cay 
39 U.S.P.Q. 402, 409 (1938) ; Rickard v. Caton College Co., 88 Minn. 492, 92 N 
958 (1903) ; Edward G. Budd Mfg. Co. v. C. R. Wilson Body Co., 7 F.2d 746, 149 
(E.D.Mich. 1925); Standard Oil Co. v. California Peach & Fig Growers, Inc., 28 
F.2d 283, 286 (D. Del. 1928) ; RESTATEMENT, Torts, §717, comment c, and § 727. 


30 See Francis H. Leggett & Co. v. Premier Packing Co., 109 U.S.P.Q. 215, 217 
(D.Mass. 1956); Philad Co. v. Murray’s Beauty Salon, 14 F.Supp. 626 (S.D.Ohio 
1935), appeal dismissed by stipulation, 96 F.2d 1019 (6th Cir. 1938); Trappey v. 
MclIlihenny Co., 281 Fed. 23 (5th Cir. 1922), cert. denied, 260 U.S. 733 (1926). See 
also Oppenheim, The Public Interest in Legal Protection of Industrial and Intellectual 
Property, 40 Trave-Mark Rep. 613, 626 (1950); Handler & Pickett, Trademarks 
and Trade Names, 30 Cotum.L.Rev. 168 (1930). 


81 See Magnaflux Corp. v. Sonoflux Corp., 231 F.2d 669, 109 U.S.P.Q. 313, 314 
(C.C.P.A. 1956) ; Faciane v. Starner, 230 F.2d 732, 108 USP 2. 392, a (5th Cir. 
1956); D& W Food Corp. v. Graham, 286 P.2d 77, 107 U.S.P.Q. 1955) ; Rain- 
bow Art Co. v. Sears, Roebuck & Co., 99 F.Supp. 677, 680 , 90 2. 370, 373 
(S.D.W.Va. 1951); Creamette Co. v. Conlin, 191 F.2d 108, 90 
(5th Cir. 1951), cert. denied, 342 U.S. 945 (1952) ; Durable Toy 
J. Chein & Co., 133 F.2d 853, 855, 56 U.S.P.Q. 339 (2d Cir. a) < 
U.S, 211 (1943) ; Ex parte Chicago Rawhide Mfg. Co., 89 U.S.P. 
Ex’r-in-Chf 1951) ; Burger Brewing Co. v. Maloney-Davidson Co, 86 36 Fad 815, 32 
U.S.P.Q. 136 (6th Cir. 1936) ; Hygrade Food Products Corp. v. H. D. Lee Mercan- 
tile Co., 46 F.2d 771, 8 U.S. P.O. 128 (10th Cir. 1932) ; American Lead Pencil Co. v. 
L. Gottlieb & Sons, 181 Fed. 178, 180 (S.D.N.Y. 1910). 
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have at most imposed ineffective requirements on the newcomer, 
such as adding an inconsequential extra element to his mark, neither 
helping the parties nor preventing confusion to the public. Like- 
wise the courts usually say that the newcomer can use the secondary 
meaning mark, but not in a way that will cause confusion.** But 
when the mark is inherently descriptive, or a name, they do not stop 
the confusion, because, they say, of the privilege of all to describe or 
use their name.** The rule should be that the newcomer can display 
the term as a word of the language, but not display it as a trademark. 
The law must give up its preoccupation with the inherent language 
meanings of secondary meaning trademarks, and give attention to 
the fact that these marks ought to be protected as against one who 
uses them as his own trademark, regardless of his privilege to use 
them in other ways. 


There is a converse to this, however. If secondary meaning de- 
velops in any term, its owner certainly should not be allowed to stop 
anyone else from using it in its ordinary language meaning, which 
means displaying it in an ordinary language manner. If a newcomer 
displays terms only in an ordinary language manner, then the first 
user cannot complain of confusion, regardless of the newcomer’s 
intent.** The non-trademark display of words, letters or numbers 
should never be interfered with. There has been overreaching on 
both sides of this question. Companies see fit to adopt highly descrip- 
tive trademarks and to develop a secondary meaning in them. Then 
they sometimes try to stop ordinary non-trademark display of the 
ordinary language terms corresponding to them.*** This they never 
should be permitted to do. But on the other hand, after a secondary 
meaning mark has become firmly settled in the public mind, new- 
comers sometimes display a confusingly similar mark in a trademark 
manner, and then argue that all have the privilege to its use. But to 
what kind of use? Newcomers only have a need, and thus only the 
privilege, to ordinary language use of ordinary language terms. 

It might be argued that confusion is less likely with descriptive 


82 Thaddeus Davids Co. v. Davids Mfg. Co., 233 U.S. 461 (1914). 
33 See note 25, supra. 


34 See Prestonettes, Inc. v. Coty, 264 U.S. 359, 368 (1924); Trade-Mark Act of 
1946, § 33(b) (4), 60 Srar. 427, 428 (1946), 15 U.S.C. §1115 (1952) ; Insect-O-Lite 
Co, v. Hagemeyer, 107 U.S.P.Q. 101 (E.D.Ky. 1955); aff'd 226 F.2d 580 (6th Cir. 
1955) ; Alligator Co. v. Ciarochi, 109 U.S.P.Q. 113, 114 (Comm’r. Pat. 1956). 


34a See Lucien Lelong, Inc. v. Dana Perfumes, 138 F.Supp. 575, 108 U.S.P.Q. 101, 
106 (D.C.N.D. Ill. 1955). 
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or surname marks, and for this reason courts are slower to grant 
relief, so that consideration of one’s privilege to describe or to use his 
name is really unnecessary. But the traditional rule is that descriptive 
or surname marks will not be protected like fanciful marks because 
of everyone’s privilege to describe or to use his name. No mention 
is made of descriptiveness as affecting likelihood of confusion—that 
is a different and somewhat newer idea. 

Both points are pertinent, and the courts often discuss them both, 
but they are not the same thing.** The privilege to describe or use 
one’s name obviously has no bearing on whether descriptive or sur- 
name marks are less likely to be confused. This article deals with 
descriptiveness or surname meaning as absolute defenses, not as they 
might affect confusion of the public. That was treated in another 
article by the author.** 

The proposed rule is, therefore, that where secondary meaning 
of the first mark, and likelibood of confusion are established, the second 
user may make only non-trademark display of the words, letters or 
numbers involved. 

The usual approach of the courts to this problem is to find only 


reluctantly that secondary meaning marks have trademark meaning 
in the public mind, or that the public is likely to be confused as to 
them, or to hold that even though there may be secondary meaning 
and likelihood of confusion, the newcomer cannot be stopped in any 
case because of his privilege to describe or use his name. The error 
in any of these approaches should now be evident. 


APPLICATION OF THE RULE 


It will be helpful to demonstrate by examples the application of 
these principles in detail. Just how do we define this “trademark 
display” specifically, so that we can clearly differentiate it from other 
kinds of display in specific cases? And to what, specifically, do we 
make a newcomer change, in making him change from trademark to 
non-trademark display? 

The distinctive general feature of trademark display is striking 
prominence. Prominence means larger in size than other words and 
usually in a position ahead of the others. 

Suppose that a newcomer displays “peLicious” in the same way as 





35 See Intercontinental Mfg. Co. v. Continental Motors Corp., 230 F.2d 621, 109 
U.S.P.Q. 105, 106 (C.C.P.A. 1956). 


36 Garner, Narrow and Weak Trade-Marks, 22 Gro.Wasu.L.Rev. 40 (1953). 
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in figure 1 above, or perhaps “pEELIsHUs,” or some similar mark on 
goods so similar that confusion is likely. He is describing his goods, 
certainly, and if he uses “yJoHNson,” and that is his name, he is certainly 
using his own name. If he uses “virern1a” and the product comes from 
Virginia, he is indicating geographical origin. But he is also using 
the terms as trademarks. To describe, merely, is to say “ouRS Is THE 
MOST DELICIOUS CANDY IN TOWN,” or something of the sort.** Why, 
to describe his candy as delicious does the newcomer have to display 
“delicious” in a trademark manner? He does not; he has no need to. 
Thus, to prevent him from doing so, in order to avoid confusion, in 
no way impairs his privilege to describe. Likewise, to use one’s name 
in one’s business or in any personal way is to use it in letters, on checks, 
contracts, etc. To use a term to indicate geographical origin is to use 
it at the bottom of labels in phrases such as “Made in Detroit” or 
“New York, New York.” ‘Trademark display is totally different 
from this. 

Substitute, for “pELicious,” in figure 1, the words “BrTE Goon,” or 
KwiKoaT Paint, and you have examples of prominence being aided 
by unusual spelling and unusual combining of words. The new- 
comer need not and should not display “quick coat” or “Goop BITE” at 
the top, as the trademark, if confusion is likely. Capitalizing a word 
where such is not necessary grammatically, is unusual, and is there- 
fore an element of trademark display. Misspelling is an element of 
trademark display and thus contributes to trademark meaning,** al- 
though the usual legal rule does not recognize it as doing so. The 
newcomer has no need of an unusual spelling to describe. The first 
user should be entitled to it exclusively, although he cannot stop 
normal display in normal spelling, so the exclusive right may not 
be worth much in some cases. 


A. Exception 


One instance should be noted where prominent display of words 
is nevertheless not trademark display. It is normal and is expected 





87 See 3 CALLMANN, UnFrairR COMPETITION AND TRADE-MarKs, §85(a), (2d ed. 
1950) ; Skinner v. Martin, 109 U.S.P.Q. 156, 158 (Calif.Sup.Ct. 1956) ; Ex parte M. 
Wile & Co., 109 U.S.P.Q. 114 (Comm’r. Pat. 1956); New York Machintosh Co. v. 
Flam, 198 Fed. 571, 572 (S.D.N.Y. 1912); Hansen v. Siegel-Cooper Co., 106 Fed. 
691 (S.D.N.Y. 1900) ; Chr. Hansen’s Laboratory, Inc. v. Jelkwik Food Products Corp., 
12 F.Supp. 296 (S.D.N.Y. 1935). But see Charles Hansen’s Laboratory, Inc. v. Kirk, 
12 F.Supp. 361, 28 U.S.P.Q. 72 (E.D.Pa. 1935); Genadeen Caterers, Inc. v. Hotel 
Genadeen, Inc., 95 N.Y.S.2d 196 (1950); Quality Courts United, Inc. v. Jones, 59 
So.2d 20, 23 (Fla. 1952). 


38 See Ex parte Minneapolis-Honeywell Regulator Co., 101 U.S.P.Q. 293, 294 
(Comm’r. Pat. 1954). 
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by the public that a product name will be prominently displayed fol- 
lowing, or under, a trademark, so that one can tell what the product 
is. For example, “canpy” in figure 1. Sometimes descriptive words 
are also added, as “EVAPORATED,” ahead of “MILK,” in “JONES EVAP- 
ORATED MILK”; “DELICIOUS” in “APEX DELICIOUS CANDY” or “APEX 
DELICIOUS APPLES”; or “VIRGINIA” in “JONES VIRGINIA TOBACCO.” The 
public does not react to these as trademarks, not so much because of 
their inherent language meaning, but because the context makes it 
unreasonable to treat them as trademarks. Such display, following 
a trademark, is not trademark display and does not by itself create 
secondary meaning.*® Newcomers need this type of display for this 
type of word, and so ought not to be stopped.*° 

This exception is limited, however, only to (1) plain, normal 
product names and descriptive terms (2) displayed after a trade- 
mark and (3) of normal configuration, and properly spelled. Any- 
thing else is reacted to as a trademark. It is not normal or necessary, 
for instance, for a newcomer to display prominently “PERFECT” as in 
“APEX PERFECT MILK,” or to use a misspelling like “APEX DEE-LICIOUS 
CANDY,” or “VIRGINIA” in “APEX VIRGINIA CANDY.” The same applies to 
“BLUE RIBBON,” “IDEAL,” “GOLD MEDAL,” or similar words which are 
not simple product names or descriptive terms, and to misspelled 
descriptive or generic terms or ungrammatical forms or combinations 
like “viTaAMIzED” or “LANOLIZED.”*! These terms are reacted to as 
trademarks, by the public,*? and newcomers can be required to stop 
displaying them in this trademark manner where confusion is likely. 





39 See In re Walker Process Equipment Inc., 233 F.2d 329, 110 U.S.P.Q. 41, 43 
(C.C.P.A. 1956) ; Bunny Bear, Inc. v. Dennis-Mitchell Industries, 104 U.S.P.Q. 116 
(Comm’r. Pat. 1955) ; Ex parte Pro-Capa Products, Inc., 109 U.S.P.Q. 421 (Comm’r. 
Pat. 1956) ; Pure Oil Co. v. Sherwood Refining Co., 106 U.S.P.Q. 369, 372 (Comm’r. 
Pat. 1955); Ex parte Volkening, 110 U.S.P.Q. 138 (Comm’r. Pat. 1956). 


40 See Spicer v. W. H. Bull Medicine Co. 49 F.2d 980, 981, 9 U.S.P.Q. 315 
(C.C.P.A. 1931; General Dry Batteries, Inc. v. Ray-O-Vac Co., 104 U.S.P.Q. 347 
(Comm’r. Pat. 1955). 


41 “The word ‘Sterling,’ although in common use, and although ordinarily descrip- 
tive of quality, is not properly used in connection with ale, and would hardly be used 
in that connection except for some special purpose. For such special purpose the com- 
plainant had adopted the word in connection with its ale, and had occupied the market, 
and its ale had become known in the trade, both wholesale and retail, as ‘Sterling 
Ale’.” Worcester Brewing Corp. v. Rueter & Co., 157 Fed. 217 (1st Cir. 1907). 

42 Ex parte Clairol Inc., 105 U.S.P.Q. 71, 72 (Comm’r. Pat. 1955). 


43 See Q-Tips, Inc. v. Johnson & Johnson, 206 F.2d 144, 147, 98 U.S.P.Q. 86 (3d Cir. 
1953), cert. dented, 346 U.S. 867 (1953) ; W. G. Reardon Laboratories, Inc. v. B. & B. 
Exterminators, Inc., 71 F.2d 515, 517, 22 U.S.P.Q. 22 (4th Cir. 1934); Sterling 
Brewing, Inc. v. Cold Spring Brewing Corp., 100 F.Supp. 412, 90 U.S.P.Q. 242 
(D.Mass. 1951) ; Bavarian Brewing Co. v. G. Heileman Brewing Co., 107 U.S.P.Q. 
245, 247 (Comm’r. Pat. 1955) ; Rum & Maple Tobacco Corp. v. Fleming-Hall Tobacco 
Co., 106 U.S.P.Q. 417 (Comm’r. Pat. 1955). 
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It is noted that with respect to these abnormal or featured secondary 
marks, the likelihood of confusion may be lessened, not because they 
are descriptive but because the other marks displayed in association 
with them may help purchasers differentiate the combination. 
However, public reaction to a term as a trademark, for example 
“CELLOPHANE” (as the trademark it originally was), or “mEeaL” or 
“VITAMIZED,” can change to reaction to it solely as a plain, normal 
product name or description, like “mtx” or “evaporaTeD.” The 
trademark then has become purely generic or descriptive, and the 
prior user no longer can stop others from using it following a trade- 
mark, that is, in the manner normal to product names or descriptive 
terms. Then, any newcomers can use “JONES CELLOPHANE” or “JONES 
VITAMIZED PEAS.” ‘The newcomer cannot use the terms as trade- 
marks, however; that is, he cannot use them without another trade- 
mark prominently ahead of them. If he does, he himself is using 
them as trademarks and is admitting that they have trademark mean- 
ing. Companies these days almost never sell goods without a 
trademark, and so to display a term ahead of and larger than the 


other words is virtually to admit that it is being used as a trade- 
44 
mark. 


B. Slogans 


There may be miscellaneous words or designs prominently dis- 
played on the goods, labels or advertisements, not simply in the 
texts of sentences or paragraphs. For instance, “It’s Fresher!” or 
“Buy It Now!” or caricatures of persons or animals. Normal display 
of them is often prominent and set apart and thus is not clearly dis- 
tinguishable from trademark display. How can one tell with cer- 
tainty, solely from their display characteristics whether the public 
reacts to these as brand indicators or as mere informational adver- 
tising phrases or devices? The answer is that these particular items 


44 Proper display will prevent this change of meaning. (See General Dry Batteries, 
Inc. v. Ray-O-Vac Co., 104 U.S.P.Q. 347 (Comm’r. Pat. 1955) ; Ex parte Minneapolis- 
Honeywell Regulator Co., 99 U.S.P.Q. 422 (Comm’r. Pat. 1953); In re Duvernoy & 
Sons, Inc., 41 C.C.P.A. (Patents) 856, 212 F.2d 202, 204 (1954); Pure Oil Co. v. 
Sherwood Refining Co., 106 U.S.P.Q. 369, 372 (Comm’r. Pat. 1955); Ex parte Loft 
Candy Corp., 93 U.S.P.Q. 482 (Pat. Off. Ex’r-in-Chf 1952); Bunny Bear, Inc. v. 
Dennis-Mitchell Industries, 104 U.S.P.Q. 116 (Comm’r. Pat. 1955)). No trademark 
will ever become a generic or descriptive term if (1) it is always followed by a product 
name that the public can use—not a jawbreaker—and (2) one that is at least as ap- 
propriate for a generic name or a descriptive term as the trademark, and (3) if it 
does not have another trademark ahead of it. The public will then react to it as the 
trademark and will unconsciously in their minds put-the word ‘brand’ or that idea, 
between the trademark and the product name or descriptive term. 
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do not derive secondary meaning merely from their display charac- 
teristics. Here the public requires a familiarization period before it 
reacts to them as brand indicators—as trademarks. As soon, how- 
ever, as the public notices that they are being repeatedly and consis- 
tently displayed in about the same form, the public will associate 
them with the product, service or company. They will then become 
slogans or symbols with secondary meaning. Only enough evidence 
to show that they are being repeatedly, consistently displayed should 
be necessary as proof of secondary meaning. This would be con- 
siderably less than is traditionally required. 

Newcomers need to use various phrases or symbols in advertising 
but do not need to repeat the prominent display of them over and 
over in the same form. It is not normal or necessary, so where con- 
fusion is likely newcomers should be stopped from the repeated 
display in the same form without interfering with anyone’s needs or 
rights.*° 


C. Colors and Simple Designs 


As to colors and simple designs, such as circles, diamonds, etc., 
there is no ordinary, non-trademark display of these things analogous 
to non-trademark language display of words in sentences. Normal 
display of them is always prominent, and so is not clearly distinguish- 
able from trademark display. Yet the public often uses plain color 
alone, as well as colored designs or shapes, to distinguish brands, and 
not after wide use, but almost immediately Ask any housewife how 
she picks out brands on a supermarket shelf.“* She often, whether 
subconsciously or not, chooses one and rejects others on the basis 
of color alone, without bothering to read the label, because she 
thinks that peculiar color combination means the brand she knows 
and wants. Confusion can occur, therefore. The courts often simply 
refuse to admit it, however, or else hold that the confusion cannot 
be stopped in any case because the newcomer must color his label 
somehow, and the supply of colors will soon run out.*7 This does 
not help the confusion of purchasers, however. 


To allow the newcomer to make non-trademark display will allow 


45 See Ex parte Central Soya Co. 95 U.S.P.Q. 343, 344 (Pat Off. Ex’r-in-Chf 
(19) Lunsford, The Protection of Trade Slogans, 42 Trape-Mark Rep. 409, 411 


46 See In re Swift & Co., 223 F.2d 950, 106 U.S.P.Q. 286, 288 (C.C.P.A. 1955). 
47 Campbell Soup Co. v. Armour & Co., 175 F.2d 795, 81 U.S.P.Q. 43 (3d Cir. 1949). 
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him to make trademark display also, since here the two overlap, and 
the confusion would continue. Stopping him from making trade- 
mark display will stop him also from making non-trademark display 
for which he has a necessity. It must be admitted that here where 
trademark and non-trademark display overlap it may be necessary to 
limit slightly (but not damagingly) the privilege of all to make non- 
trademark use of designs and colors, if we are to stop confusion of 
the public and protect the first user. This is not difficult, however, 
since there are really innumerable different ways of coloring goods 
or containers, of pictorially representing the product, or of decorating 
labels. If confusion is likely, the newcomer usually can be required 
to use some other form of color or decoration, and the supply is not 
likely to run out. 


D. Personal Names 


As to surnames or any other parts of personal names, it was noted 
above that non-trademark use and display, on checks, etc., is quite 
different from trademark display. Any personal name, a surname 
or any other, has secondary meaning if it is displayed as a trademark, 
and immediately upon such display. Long use is not required. 

It has been long established that one can use his name in his busi- 
ness, but not so as to cause confusion.** This really means, or should 
mean, that one has no need and no privilege to display his name as a 
trademark, if confusion is likely, although he can use his name in 
all other ways—on checks, contracts, etc.” Looked at this way, the 
defendant’s intent, and distinctions between surnames, first names, 
full names, initials, or whether the use is by an individual or a corpora- 
tion, all become irrelevant. A personal name displayed as a trade- 
mark should be treated the same as any fanciful trademark. 


E. Company Names 


How about using one’s name in a company, firm or corporate 
name? Is this necessary for one’s personal activities, like use on 
checks, etc., or is it like use as a trademark, that can be stopped? 
Company name display is somewhat different from trademark dis- 
play, yet it is merely a variation of it, and the same rules apply. It 
is a special type of use, and so is not really necessary to one’s general 
use of his name to identify himself in normal affairs. 


48 Thaddeus Davids Co. v. Davids Mfg. Co., 233 U.S. 461 (1914). 
49 See the quotations at note 28, supra. 
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Company name display is somewhat different from trademark dis- 
play, and is certainly different from ordinary language display. 
Company names are usually displayed at the bottom of labels or ads, 
in smaller letters. For example, “Steel Awning Company” is company 
name display, and has secondary meaning by display alone, regardless 
of descriptiveness. “If you want to buy some steel doors, a steel 
awning company might be a place to try,” is non-trade name display. 
A newcomer putting out steel awnings only needs the latter type of 
display, not the former. Following the principle discussed above 
with the examples “JONES CELLOPHANE” and “JONES VITAMIZED 
PEAS,” the newcomer cannot use “Steel Awning Company,” but he 
can use “Jones Steel Awning Company.”*° However, if there is an 
“American Steel Company” the newcomer cannot use “Jones Ameri- 
can Steel Corp.” because “American” is not a plain and necessary 
descriptive term like “steel,” but instead is analogous to “Perfect” 
or “Blue Ribbon” in the examples above. 


Company names can result in confusion with trademarks, and 
trademarks can result in confusion with company names."* But be- 
cause there are some differences in the manner of display as between 
trademarks and company names, sometimes a newcomer’s use of a 
company name might not cause confusion even though his use of 
some of the same words as a trademark might do so, or vice versa. 
In this connection, it must be remembered that some types of display 
of a company name will cause it to be reacted to by the public as a 
trademark, not a company name, and then it must be treated as a 
trademark. For instance, display “The Sunbeam Corporation” with 
“SUNBEAM” more prominent, in much larger type, or in a curve so 
that it appears at the top center and the other words are curved 
around the sides, is really trademark use of the words.™ See figures 





50 See Fox Fur Co. v. Fox Fur Co., 59 F.Supp. 12, 64 U.S.P.Q. 110 (D.Md. 1944) ; 
Wholesale Service Supply Corp. v. Wholesale Bldg. Materials Corp. 304 N.Y. 854, 
109 N.E.2d 718 (1951). Contra, Ex parte Pinking Shears Corp., 104 U.S.P.Q. 408 
(Comm’r. Pat. 1955). See note 37, supra, where the decisions were even more re- 
strictive of the newcomer’s rights. 


51 Thaddeus Davids Co. v. Davids Mfg. Co., 233 U.S. 461, 472 (1914) ; MacSweeney 
Enterprises, Inc. v. Tarantino, 106 Cal. App.2d 504, 235 P.2d 266, 91 U.S.P.Q. 73, 76 
(1951). 


52 See DERENBERG, TRADE-MARK PROTECTION AND UNFAIR COMPETITION, c. VI, sec. 
33 (1936); J. A. Dougherty’s Sons, Inc. v. Dougherty, 36 F.Supp. 149, 152, 48 
U.S.P.Q. 249 (E.D.Pa. 1940). 


53 See Singer Mfg. Co. v. Singer Upholstering & Sewing Co., 130 F.Supp. 205, 
104 U.S.P.Q. 339, 341 (W.D.Pa. 1955); Consumers Petroleum Co. v. Consumers 
Co., 185 F.2d 234, 87 U.S.P.Q. 185, 186 (7th Cir 1950). 
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2, 3 and 4 below. In S. C. Johnson & Son, Inc. v. Johnson, the 
plaintiff used a label essentially like the following: 


JOHNSON’S 


WAX 


“__oOe ee a a a aS 


A. JOHNSON & SONS, INC. 
CHICAGO, ILLINOIS 





Figure 2 


The newcomer used labels essentially like the following: 


JOHNSON’S CLEANER 


HOUSEHOLD CLEANER 


{GOODS} 


JOHNSON PRODUCTS CO. JAMES A. JOHNSON CO 
ALBANY, NEW YORK é , 


ALBANY, NEW YORK 





Figure 3 Figure 4 


Even though confusion of source was virtually admitted by the 
court, it refused to enjoin the newcomer, mainly because his name 
was Johnson. To the extent that the theory of this article is correct, 
the decision seems erroneous. The defendant’s need and privilege 
to use his own name did not require displaying it as a trademark or 
trade name, where confusion was reasonably shown to be likely. 
And even if he could use his name as a company name, but not as a 
trademark, was his use company name use, or was it trademark use, 
when he spread the name in large letters across the top of the label? 


54S. C. Johnson & Son v. Johnson, 175 F.2d 176, 81 U.S.P.Q. 509 (2d Cir. 1949), 
cert. denied, 338 U.S. 860 (1949). 
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Under the theory herein, the confusion could have been stopped 
without impinging on anyone’s privilege to use his name in the normal 
course of business. 


F. Elements of Trademarks 


An important aspect of this display theory is its application to 
elements or parts of trademarks. If a generic or descriptive part of 
a mark is integrated in display with the other parts, its descriptive 
or generic parts are as much a trademark and have as much secondary 
meaning as the fanciful parts, contrary to the usual rule. The term 
“cota” as displayed in the trademark “Coca-Co ra,” in its usual script, 
color, etc., is integrated by parallelism of script, color, alliteration in 
sound, hyphenation, size, etc., into the total trademark. “coxa” is 
then integrated by display into the total mark and then has as much 
secondary meaning in the public mind as any other part of the trade- 
mark. Therefore, in a question of confusing similarity the rule is 
wrong, which holds that a descriptive, generic or surname part of a 
trademark or trade name will be given less weight than a fanciful 
part, on the grounds that the descriptive part lacks secondary mean- 
ing.** This rule is based on the overemphasis of inherent meanings 
of these parts, which has been criticized above, and it is overlooked 
that their display, i.e., being integrated with other material, makes 
them trademarks to the public.*” 


When “nu ENAMEL,” is displayed in a trademark manner, in large 
letters at the top of a can of enamel, as “DELicious” in figure 1 above, 
it is as good a trademark as a whole or as to any of its parts as any 
fanciful one. Other examples are “sHor EASE” for shoes or “EXO SELT- 
zER” for an antacid powder. The users of these should, if confusion is 


likely, be able to stop, for example, “REx ENAMEL,” “SHOE TEX” or 
“REL SELTZER,”*® and “ENAMEL,” “sHOE” and “sELTZER” would be 


entitled to as much weight as the fanciful parts in the question of 


55 See Thaddeus Davids Co. v. Davids Mfg. Co., 233 U.S. 461, 472 (1914) ; Singer 
Mfg. Co. v. Singer Upholstering & Sewing Co., 130 F.Supp. 205, 104 U.S.P.Q. 339, 
341 (W.D.Pa. 1955). See note 28, supra. 

56 See Ex parte Norquist Products, Inc., 109 U.S.P.Q. 399, 400 (Comm’r. Pat. 1956) ; 
Merchandising Promotions v. Hastings & Co, 110 U.S.P.Q. 256 (Comm’r. Pat. 1956) ; 
aaa Co. v. Associated Merchandising Corp., 108 U.S.P.Q. 49, 50 (Comm’r. 

at a 

57 See Kellogg Switchboard & Supply Co. v. Talk-A-Phone Co., 219 F.2d 446, 104 
U.S.P.Q. 399 (C.C.P.A. 1955). 

58 See P. D. Beckwith, Inc. v. Commissioner, 252 U.S. 538, 546 (1920) ; Jewel Tea 
Co. v. Wetalene Laboratories, Inc., 99 U.S. P.Q. 477 (Comm’r. Pat. 1953). 

















A DISPLAY THEORY OF TRADEMARKS 73 


confusing similarity, because they are being displayed as trademarks 
just as much as the other parts, and thus have as much secondary 
meaning and as much “weight” in the public mind as the fanciful 
parts. Stopping these latter marks will stop someone’s use of them 
as parts of trademarks, but they do not need this use. It does not 
interfere with anyone else’s use of them in any other way. New- 
comers can use: 





REX 


ENAMEL 





REL 


SELTZER 








Figure 5 Figure 6 





Figure 7 


Here the newcomers are merely making ordinary non-trademark 
display of the words, and the public will react to them only as such. 
The words “ENAMEL,” “sHOE” and “sELTZER” are then not entitled to 
any weight in the question of confusing similarity because they are 
not displayed so as to have secondary regres, dome not because they 
are inherently generic or descriptive in meaning.® 

Under this theory the court was wrong in its reasoning in Dixi- 
Cola Laboratories, Inc. v. Coca-Cola Co.“ The court held that “cora” 
was a product name and could be used by all. But used how? The 
use and display involved was that of two trademarks, “coca-coLa” and 
“prxig-coLa.” The court stated that it would stop newcomers if con- 
fusion were likely, but then it discussed the meaning of “cota” and the 
right of all to use product names, to the extent that this was obviously 
the real ground of its decision. It did not much consider whether 
confusion was likely. 


Perhaps by the time so many “coLa” marks had been allowed by the 
courts, confusion was indeed unlikely, since the public would gradu- 
ally have overcome its own confusion. So many uses would not 
originally have been allowed, however, if the courts from the outset 























59 Canada Dry Ginger Ale, Inc. v. Lipsey, 102 U.S.P.Q. 447 (Comm’r. Pat. 1954). 
Contra, Magnaflux Corp. v. Sonoflux Corp., 231 F.2d 669, 109 U.S.P.Q. 313, 314 
(C.C.P.A. 1956). 

€0 See Ex parte M. Wile & Co., 109 U.S.P.Q. 114-(Comm’r. Pat. 1956). 

61117 F.2d 352 (4th Cir. 1941). 
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had realized that as long as the newcomer was displaying the alleged 
product name as part of a trademark, he was not merely naming his 
product, so his right to name it was not involved. If the descriptive- 
ness of “cota” helped lessen confusion with “Drxi-coLa,” it was not be- 
cause it lacked secondary meaning, or because someone’s privilege to 
describe was involved. Whether descriptiveness would make a dif- 
ference in likelihood of confusion because of any other reason (it 
probably would not) is discussed elsewhere.” 

To display the terms “Trademark,” “Brand,” “Reg. U. S. Pat. Off.,” 
“@®,” etc., next to or under trademarks is one feature of trademark 
display, but it is only important to the extent—and no more—that it 
causes the public to react to the mark as a trademark. If a trade- 
mark is used properly, the public will subconsciously and automatic- 
ally insert the word “brand” between the trademark and the product 
name, regardless of whether the user himself displays this term. The 
effectiveness of such terms depends on how the particular display 
involved will probably affect the observer’s reaction. Use of these 
terms is just one of several cumulative elements which go to make 
up trademark display and thus trademark meaning. If the mark is not 
displayed as a trademark, these terms will not always be enough to 
overcome the tendency of purchasers not to react to it as a trade- 
mark. 


CoNCLUSION 


In conclusion, there is a distinct difference between trademark and 
non-trademark use, and the difference lies in the manner of display. 
Attention to the display aspect of trademarks will make clearer 
whether plaintiff's mark has acquired secondary meaning, and 
whether the newcomer, by his use of plaintiff's mark, exceeded his 
privilege to use his own name or describe his goods. That is, it will 
help answer the larger questions, when has plaintiff a protectible 
trademark, and when has defendant poached thereon. 





0 Ga author’s article Narrow and Weak Trade-Marks, 22 Greo.Wasu.L.REv. 





EDITORIAL NOTE 


FOREIGN PRIORITY RIGHTS UNDER SECTION 119 OF 
THE PATENT ACT OF 1952—THE NEW PREREQUISITE AS 
TO TIME OF FILING COPY OF FOREIGN APPLICATION 


INTRODUCTION 


Under the patent laws of the United States, the date on which an 
inventor files his patent application in the U.S. Patent Office may become 
very important in obtaining or protecting patent rights to his inven- 
tion. Furthermore, in many cases, patent rights may be lost because of 
certain acts of others, or even of the inventor himself which occur before 
the date of filing of his applications in the U.S. Patent Office. Such acts 
might include, inter alia, prior patenting by the inventor in a foreign 
country, description of the invention in a printed publication in any 
language anywhere in the world, or prior public use or public sale in 
this country.? 

In some respects, a U.S. patent might be considered as a contract 
between the applicant and the United States government. Thus, only 
the applicant who first discloses his invention to the world through a 
US. patent application should be entitled to the benefit of the protection 
of his invention by a United States patent for seventeen years. The 
United States patent laws now give the prospective applicant one year 
of grace, after the occurrence of such events, e.g., the publishing of a 
description, or his filing for patent in a foreign country (if the foreign 
patent issues in the meantime), to apply for the benefits of this U.S. 
patent protection. Any U.S. application filed after that time is pre- 
sumed not to contribute anything to the “progress of science and the 
useful arts”, and the applicant therefore should not be entitled to a 
US. patent. 


To come within this statutory year of grace, so as to help nullify 
the effect of intervening acts of others, proof may, in certain circum- 
stances, be introduced by the inventor which permits an “effective” 
filing date to be used in lieu of the date on which his complete application 





135 U.S.C. §§ 102, 103 (1952). 
[75] 
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and filing fee were actually deposited in the U.S. Patent Office. One 
such set of circumstances is where the applicant has already fully dis- 
closed his invention in a prior or “parent” pending application in the 
U.S. Patent Office. In such a case the inventor is permitted the benefit 
of an “effective” filing date in his later application just as though it had 
been filed on the date of the prior application. In addition, under the 
terms of several reciprocal treaties with approximately fifty other nations, 
the “effective” filing date of a U.S. patent for foreign-conceived inven- 
tions is considered to be, under certain conditions, the same date as that 
on which an application for the same invention was filed by the inventor 
in one of the foreign countries party to the reciprocal treaty. Such 
beneficial foreign filing date is commonly referred to as a “convention” 
date, since the main treaty on which such dates are based is known by 
the title “International Convention for the Protection of Industrial Prop- 
erty”.* This note is primarily concerned with some of the specific con- 
ditions which must be met before the right to use such foreign filing 
date as an “effective” U.S. filing date materializes. 


One of the new provisions of the Patent Act of 19525 outlines certain 
new requirements for securing this “priority right”, i.e., the right to the 
convention date. Section 119 of the statute, read in conjunction with Rule 
55 of the Patent Office Rules of Practice, in effect permits the applicant 
to have the right to a foreign filing date (his “convention” date), only 
if he has first deposited certified copies of his foreign application not later 
than the date of payment of his final fee in the U.S. Patent Office. The 
prior statute® had no such prerequisites, and under it a right in a “con- 
vention” date existed in favor of the applicant or patentee, whether he 
had filed such certified papers with the U.S. Patent Office or not. Conse- 
quently, a number of instances’ have arisen under the new statute raising 
the problem of whether or not the applicant has a right to his foreign 








2 Use of “effective” filing date in interference proceedings: 35 U.S.C. § 135 (1952) ; 
RULEs OF PRACTICE OF THE U.S. PATENT OFFICE IN PATENT CAsEs 201-286 (3d. ed. 
1955) (hereinafter cited as RULES oF Practice). To overcome a statutory bar: 35 
U.S.C. §102(b) (1952). As a defense in an infringement suit: 35 U.S.C. § 282-(2) 
(1952). To overcome a rejection on a recent patent or publication: 35 U.S.C. § 102(d) 
(1952) ; Rutes or Practice 204, 131 (3d ed. 1955). 

3 35 U.S.C. § 120 (1952). 


4 See note 23 infra. In addition to the treaty known as the International Convention 
for the Protection of Industrial Property, 613 O.G. 23, 53 Strat. 1748, to which ap- 
proximately 44 countries have subscribed, the United States is also a subscriber to a 
treaty with similar provisions with a number of Latin-American countries, known as 
the Inter-American Convention relating to Inventions, Patents, Designs and Industrial 
Models, 207 O.G. 935, 30 Stat. 1811. A list of all the countries with respect to which 
a right of priority has been recognized may be found in RULES oF PRAcTICcE, op. cét. 
supra at 28. 

535 U.S.C. $1-293 (1952). 

6 Rev. Start. § 4887 (1874), 35 U.S.C. § 32 (1946). 


7 Listed at notes 44, 55, 59, 60 infra. 
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filing date when the certified papers are filed in the U.S. Patent Office 
after payment of the final fee, contrary to the requirement of Rule 55, 
but before the date the patent issues, thus purportedly still within the 
requirements of the act. Thus, one of the obvious questions is: in an 
interference or infringement suit, where the effective filing date based on 
the convention date becomes an issue, what would be the legal effect of 
the Commissioner’s ruling that the certified papers were not timely pre- 
sented under Rule 55? Would the effect of such a rule merely be that 
the claim of priority based on the foreign date will not be printed on the 
face of the U.S. patent when it issues, and be merely presumptive but 
rebuttable proof that no such priority right exists; or alternatively, is 
the time requirement for filing papers a prerequisite to the extent that 
such a ruling by the Commissioner would be an absolute bar to any right 
to claim such a priority? 


The Patent Office® seems to espouse the latter view; namely, that the 
filing of the papers in time is definitely a prerequisite, and that under the 
statute, the Commissioner’s refusal to accept the certified papers as timely 
acts as a definite bar to the right to use of the foreign “convention” date. 
Members of the Patent Bar, on the other hand, apparently did not con- 
template any such results in their consideration and recommendations 
to Congress during the legislative discussions of section 119.1° In order 
to achieve a better understanding of the bases for these divergent views, 
this note will (1) discuss the history of the pertinent section of the 
statute, from its origin in the International Convention and in Congres- 
sional hearings; (2) present the recent trend as revealed in unpublished 
Commissioner’s decisions on this subject; and (3) offer suggestions based 
on the files of some recently issued patents, as to how loss of priority 
rights, otherwise obtainable, may be avoided. 


8 Rues oF Practice 55, op. cit. supra; 35 U.S.C. $119 (1952). A patent ordinarily 
issues on Tuesday, approximately five weeks following the payment of the final fee. 
Patent Office Form No. P.O.L. 85(B). The final fee may be paid anytime up to six 
months from the mailing, by the Patent Office, of the Notice of Allowance before the 
application will be considered forfeited. Ruies or Practice 314, 316, op. cit. supra. 
Therefore, the situation referred to may occur when the final fee is paid soon after 
receiving Notice of Allowance. 


®Interview (by telephone) Feb. 13, 1956, with Clarence W. Moore, Solicitor, U.S. 
Patent Office. This writer is indebted to Mr. Moore also for a list of recently issued 
patents, in the files of which are unpublished Commissioner’s Decisions on foreign 
priority rights. See note 44 infra. Interview (in person) Feb. 15, 1956, with P. J. 
Federico, Examiner in Chief, U.S. Patent Office. This writer is also indebted to Mr. 
Federico for guidance to a number of reference materials used herein. Federico, Com- 
mentary on the New Patent Act, 35 U.S.C.A. 1 (1954) ; see note 69 infra. 


10 Interview (in person) Mar. 19, 1956, with Paul A. Rose, Chairman of the Laws 
and Rules Committee of the American Patent Law Association, in regard to state- 
ments made in Hearings on H.R. 3760, 82d Cong., 1st Sess. 45 (1952). Interview (in 
person) Mar. 22, 1956, with Capt. George N. Robillard, USN, who represented the 
Department Of Defense in Hearings on H.R. 3760, 82d Cong., 1st Sess. 78 (1952). 





THE GEORGE WASHINGTON LAW REVIEW 


Tue STATUTORY PROVISION 


The second paragraph of section 119 provides: 


No application for patent shall be entitled to this right of priority 
unless a claim therefore and a certified copy of the original foreign 
application, specification and drawings upon which it is based are 
filed in the Patent Office before the patent is granted, or at such 
time during the pendency of the application as required by the 
Commissioner not earlier than six months after the filing of the 
application in this country . . . . [Emphasis added]? 


The Commissioner of Patents, acting within the clause of the above 
statute, “as required by the Commissioner”, has in Rule 55 of the Patent 
Office Rules of Practice set this time of filing the foreign application 
papers as no later than the payment of the final fee: 


... The claim for priority and the certified copy of the foreign 
application specified in the second paragraph of 35 U.S.C. § 119 
must be filed in the case of interference when specified in rules 
216 and 224; when necessary to overcome the date of a reference 
relied upon by the examiner; or when specifically required by the 
examiner; and in all other cases they must be filed not later than the 
date the final fee is paid. If the papers filed are not in the English 
language, a translation need not be filed except in the three particular 
instances specified in the preceding sentence, in which event a 
sworn translation . . . must be filed.!” 


This so-called right of priority was provided for in prior statutes which 
specified certain conditions'* to be met and which was the basis for the 
first paragraph of section 119 of the 1952 Act. The new statute made 
no changes in corresponding conditions which appeared in the old statute, 
with the exception of a slight revision in the language and a few minor 
changes not pertinent here. However, the second paragraph of section 
119 introduced the new requirements for securing the right of priority. 
The old statute contained no requirements whatsoever for obtaining this 





11 35 U.S.C. $119 (1952). 
12 Rutes or Practice 55, op. cit. supra note 2; 37 C.F.R. 1.55(b). 


_18 Rev. Stat, 4887 (1874), 35 U.S.C. § 32 (1946). The conditions under which this 
right of priority may obtain are (1) the foreign application must be one filed in “a 
foreign country which affords similar privileges in the case of applications filed in 
the United States or to citizens of the United States,” (2) the foreign application must 
have been filed by the same applicant (inventor) as the application in the United States, 
or by his legal representatives or assigns, (3) the application in the United States 
must be filed within twelve months from the date of the earliest such foreign filing, 
and (4) the foreign application must be for the same invention as the application in 
the as Federico, Commentary on the New Patent Act, 35 U.S.C.A. 1 
at p. 3 
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right of priority; the right existed in favor of any applicant or patentee 
whenever the conditions specified in the statute were met, and the appli- 
cant or patentee was not required to take any action until and unless he 
wished to assert the right.* Patents granted prior to January 1, 1953 
are still subject to the old law in this respect.’® 


Except for cases involving interference proceedings while the applica- 
tion is still pending within the patent office, or overcoming the date of a 
reference against the application, the purpose of the new rule was 
to set up a procedural requirement in order to have a complete file 
in the U.S. Patent Office as a public record in the event of a con- 
tested claim of priority.1* The strict enforcement of Rule 55 by the 
Patent Office, however, has resulted in a number of decisions!” in which 
the applicant has completely lost the right to his foreign priority date 
merely because he promptly paid his final fee soon after notice of allow- 
ance (when he might have waited up to six months),’® and subsequently 
submitted the certified copies of the foreign application before the date 
the patent issued. 


HistoricaL BACKGROUND 


A. The International Conventions. 


The right to rely on the date of a foreign application originated in a 
multilateral treaty of 1883, known as “The International Convention for 
the Protection of Industrial Property”, which the United States ratified 
in 1887, and which has since been revised several times, the last revision 
being that of London in 1934.° In order to fully comprehend the scope 
of an applicant’s “priority right” as provided by the Convention, and 
to understand what limitations were contemplated on formal procedural 
requirements which individual member nations might impose, a brief 
review of the history of article 4 of the International Convention is 
necessary. 

In the latter part of the nineteenth century, wide divergences in the 
patent laws of various countries had resulted in diversities in the condi- 











14 Jd. at 30. 
15 § 293, Subsec. 4(c), 66 Strat. 815 (1952). 


16 Revisor’s note, 35 U.S.C.A. §119; Report of Laws and Rules Committee on H.R. 
3760, 82d Cong., Ist. Sess. 7 (1951). 

17 Recent cases seem to be more liberal. See list of cases discussed infra, note 44. 

18 See note 8, supra. 


19613 O.G. 23, 53 Stat. 1748. In addition, there is another treaty between the 
United States and some Latin American countries which provides for the right of 
priority, and a foreign country may also provide for this right by reciprocal legisla- 
tion. At present there are fifty-two countries with respect to which the right of priority 
is recognized. Federico, op. cit. supra note 13. For a list of these countries, see 
RULEs OF PRACTICE, op. cit. supra note 2, at note on p. 28. 
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tions and formalities required for the grant of a patent in different 
countries. This was one of the motivating forces behind the International 
Congress on Industrial Property which first met in Paris in 1878, organized 
by the French Minister of Commerce. It was at this early meeting that 
the draft of what later became article 4 of the Convention was first 
proposed by the French delegation.2° At that time the various countries 
had developed differing administrative procedures, depending upon 
whether novelty was a condition to the granting of a patent for the in- 
vention. In patent systems like that of the United States a stringent 
minute examination and search was made to determine the novelty of 
the invention. Some of the countries, like Great Britain, advertised the 
complete specification after acceptance thereof so that a person might 
give notice of opposition. France, on the other hand, together with a 
number of other countries, had adopted a system which required only 
the registration of inventions, and if the application was in good form a 
patent was issued, whether or not the invention claimed was novel. In 
the countries where the invention was submitted to previous investiga- 
tion, the non-novelty of it was fatal to the application, while in the 
countries where no previous investigation was made, prior publication 
or use of the invention caused an annulment or revocation of the patent.?? 


According to the law in France at that time, previous publicity of any 
kind could nullify the French patent. If an inventor applied in France 
for a patent, after having applied in another country, the invention was 
no longer “new” under the French law. To remedy this, and to save 
the priority rights of inventors in all the countries, the French delegate 
to the 1878 Conference, Jagerschmidt, proposed a simultaneous deposit 
of the application with the local administration and the foreign consul 
of all the countries. This proposal, however, was objected to on the 
grounds that in some cities there were no consuls with which to deposit 
an application. A more practical suggestion was offered at the Confer- 
ence of 1880 in Paris to provide that the filing of the application in one 
of the contracting countries should be equivalent to a filing in all the 
other countries. Under this proposal, the applicant would not be granted 
a patent by virtue of the understanding alone, but he would be able to 
obtain a patent within a specified period, without running the risk of 
forfeiting his rights for absence of novelty in his invention. This pro- 
posal was adopted and subsequently became article 4. 

The wording of article 4 was specifically changed at the 1880 Con- 
ference to make it clear that this first filing in one of the countries did mot 
mean that a patent would be granted in every country of the Union, but 


20 Lapas, Harvarp STuDIES IN INTERNATIONAL Law. No. 2, THE INTERNATION- 
AL PROTECTION OF INDUSTRIAL Property, 81 (1930). 


21 Lapas, op. cit. supra at 26. 
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only that the first filing would have the effect of a warning to the other 
countries that an application might be deposited within a certain time; 
that this first filing would remove the effect of any acts which other- 
wise would destroy the novelty of the invention during that interval. 
To this end the wording of article 4 was changed from “every deposit 
... [shall] . . . constitut[e] a right of priority,” to “for the purpose of 
filing application in other countries.” The present official translation 
from the French expresses this concept in these terms: 


... Shall enjoy for the purposes of registration in other countries 


a right of priority during the periods hereinafter stated. [Emphasis 
added. ] 


Thus, under the Convention, the right of priority was intended to exist 
only for the purpose of filing an application in the other countries within 
a certain period.”* This interval of time (period of grace) during which 
novelty of invention is not nullified by acts occurring between the time 
first filed abroad and domestic filing is fixed by the Convention at 
12 months for utility patents and 6 months for designs.™4 

The right of priority, as created by the International Convention, is 
not an independent property right. This right purports to secure the 
interests of an inventor against acts by others who may, during the inter- 
val, manufacture, use or sell his invention, or against the possibility of 
another inventing the same thing, since such acts might otherwise remove 
the novelty of his invention until he is able to apply in the various other 
countries for patents. This right of priority may by no means be con- 
sidered as an independent right, created by the first filing of a patent 
application in a foreign country, and ceasing at the expiration of this 
period. On the contrary, the first filing is merely a legal defense against 
claims of non-novelty, and operates only as a notice to the whole Union 
that a certain invention is claimed by a certain person. It can have no 
other effect. For example, it is not assignable apart from the first patent 
application, as it would be if it were an “independent” right.”® 

The original article 4 of the Convention did not provide when and 
how the right of priority might be claimed, but it was generally under- 
stood that article 4 did not then purport to prevent any country from 
requiring special formalities for the claim of a right of priority.2* Be- 


22 LapAS, op. cit. supra at 267; Actes de la Conférence de L’Union pour la Protection 


7 Et Propriété Industrielle, 1 INTERNATIONAL BUREAU OF INDUSTRIAL PROPERTY 60-64 
1880). 


23 Art. 4 A(1), International Convention for the Protection of Industrial Property, 
613 O.G. 23, 53 Srat. 1748, 1753. 

24 Id. art. 4C(1). 
25 LADAS, op. cit. supra note 20, at 277. 
26 LapAS, op. cit. supra note 20, at 285. 
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fore the Washington Conference of Revision (1911), some countries of 
the Union required no declaration and no formality whatsoever. The 
applicant might claim the right of priority at any time after the grant 
of a patent. In countries like Great Britain or the United States, where 
opposition or interference was possible before the grant of a patent, the 
applicant could be forced to declare his claim of a right of priority in 
such proceedings. But in the countries without opposition or interference 
provisions this was not possible, and in such countries the inventor had 
no means of knowing whether this application was filed with the protec- 
tion of the right of priority, even if he discovered, in a search of pub- 
lished applications during the year following his filing, another applica- 
tion for the same invention. Believing himself to be the first inventor, he 
might make preparations for the working of his invention and incur 
expenses for manufacturing goods. Suddenly he would be informed 
that his patent was not good, that another claimed a right of priority 
which was then for the first time made known. Thus, the innocent in- 
ventor, persons to whom he may have granted licenses to work his in- 
vention, and others selling the goods manufactured by the invention— 
all were in danger of incurring serious losses and perhaps even liability 
for infringement.”* 

At the Fourth Conference for Revision of the Convention for the 
Protection of Industrial Property which met in Washington on May 15, 
1911, new provisions were added to article 4 in an attempt to specify the 
minimum requirements and formalities which should be complied with 
by the contracting countries whenever a right of priority was claimed. In 
fact, at the 1911 Conference, the simplification of formalities relating to 
applications for patents was among the questions on which no agreement 
could be reached.”8 


Thus it can be seen that the International Convention for the Protec- 
tion of Industrial Property, in proposing section 4D, recognized that 
compliance by foreign applicants with the formalities required in each 
country is not always an easy matter, that the preparing of documents 
requires much time, and that errors are always likely to occur. Proposals 
at the revision conferences evidenced a desire on the part of the countries 
to make it possible to correct mistakes and satisfy the administrative rules 
within a short time after filing the various documents. Practice had 
shown many cases of hardship, particularly in Germany and Austria, 
where formalism had reached its height in such procedures, and it was 
felt that the requirement of producing the documents proving the priori- 


27 Pilenco, La Question des Formalités, REvuE MENSUELLE DU BuREAU INTERNA- 
TIONALE POUR LA PROTECTION DE LA PRopRIETE INDUSTRIELLE 171, 174 (1897) (cited 
hereafter as PRroprigTe INDUSTRIELLE) ; cited in LapAs, op. cit. supra note 20, at 286. 

28 LADAS, Op. cit. supra note 20, at 94. 
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ty should be liberalized.2” To this end the German and French groups of 
the International Association for the Protection of Industrial Property, 
meeting soon after World War I, adopted a number of resolutions calling 
for a liberalization of the formalities of the right of priority. Both groups 
were desirous of granting the person claiming a right of priority a period 
of time within which the declaration of priority should be made after the 
filing of the new application, and a longer period for the deposit of the 
documents proving such priority. The German group believed that a 
minimum period of one month should be accorded for the declaration, 
with the privilege of correcting the information originally given within 
that time. The French group thought that the minimum period should 
be three months. Both groups agreed that a minimum period of six 
months should be allowed within which to produce the documents 
proving the priority. The French group also thought that no penalty 
should be imposed for failure to comply with the above obligation, at least 
when the applicant showed that he did his best to obtain the required 
documents within the period. 


At the revision Conference at The Hague in 1925, the French admin- 
istration proposed that the declaration of priority be absolutely re- 
quired within a set period following the new filing of application, and 
that this period should be no less than three months, provided that the 
foreign patent was not issued before the expiration of such period. The 
American delegation, however, proposed the insertion of a provision to 
the effect that the copy of the application (with specification, etc.) may 
be deposited at any time within six months following the date of filing 


29 LapAs, op. cit. supra note 20, at 285-292, and references cited therein. The German 
Patent Office had held that the right of priority was lost in the following cases. (a) An 
Austrian applicant, on filing an application in Germany, declared the country of the 
prior filing, but not the date. The omission was corrected before any official communi- 
cation to the applicant. Decision of April 25, 1914; Propriété INDUSTRIELLE 118 (1914). 
(b) An English applicant declared the number and year of his prior filing and added 
that the exact date of filing would be indicated later. Decision of Sept. 24, 1917; Pro- 
PRIETE INDUSTRIELLE 81 (1918). The Austrian Patent Office had held that the right 
of priority was lost in the case of the declaration of a prior filing indicating erroneously 
as date of filing the 19th instead of the 27th Nov., 1919. The mistake was corrected 
fourteen days later. Decision of Dec. 9, 1921; Propriété INDUSTRIELLE 157 (1922). 
In a similar case the German Patent Office allowed correction on the ground that the 
letter of the law had been complied with by indicating a date. Decision of Feb. 3, 
1924; Propriété INDUSTRIELLE 127 (1924). But an earlier case of this office had re- 
fused to allow correction of a fictitious date. Decision of Dec. 19, 1914; PropRieTé 
INDUSTRIELLE 8 (1915). The Austrian Patent Office had declared the right of priority 
lost (a) because a due certification of the German translation of the documents was 
not submitted within the prescribed time, Decisions of Feb. 16, 1923, and Dec. 17, 
1924; Propriété INDUSTRIELLE 13 (1924) and 102 (1926) ; and (b) because the German 
translation was not submitted with the application on Dec. 7, 1923, but eight days later, 
on Dec. 15, 1923, although it was admitted that all officials of the Austrian Patent 
Office knew English, and English specifications had been deposited in time. Decision 
of April 1, 1925; Propriété InpustTRIELLE 102 (1926). (Above material taken from 
LADAS, op. cit. supra note 20, at 291.) 
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the application, without penalty of fine*® for such delay. The American 
proposal was supported by the International Chamber of Commerce and, 
after the time was reduced from six to three months, was finally adopted 
by the International Convention as section 4D. The French proposal for 
the adoption by the Convention of a strict requirement of a maximum 
time did not meet with the agreement of the other delegations, with 
the result that each individual country of the Union remains free to 
require, under their own laws, that the declaration of priority be 
made on the filing of a patent application, and to set any time limit 
for the deposit of a certified copy of the foreign application at any 
time in excess of the three months minimum. In the United States, under 
section 119, this minimum time, during which period the Commissioner 
may not require the certified copy of the foreign application, has been 
set at “not earlier than six months after the filing of the application in this 
country”, thus following the original American proposal at the Hague. 
This serves to ease the U.S. requirements even more than the absolute 
minimum of three months set by article 4D(3) of the Convention. 

Article 4, Sections D(1), D(3), and D(4), of the International Con- 
vention now prescribes that any person desiring to take advantage of the 
priority of a previously filed application must meet two formal require- 
ments: first, he must make a “declaration” of that right, the Jatest date 
for such declaration to be determined by each country; and second, when 
he makes a claim to the right, each country may require him to produce 
as proof, a certified copy of the application previously made, which can 
be filed without fee at any time within three months from the filing of 
the application. The Convention treaty prohibits any country of the 
Union from requiring certified copies of foreign papers prior to three 
months from filing in that country, but does not specify any requirement 
in regard to producing the certified copies after three months from date 
of filing, thus leaving it to each of the countries of the Union to set 
the limiting date and to determine the consequences of a failure to com- 
ply with these formalities. Such consequences may amount to, but shall 
not exceed, the loss of the right of priority.* 

In the United States, under the Patent Act of 1952 and Patent Office 
Rule 55, the time limit during which an applicant may file certified 
copies of his foreign application is not uniform, but varies with the par- 
ticular reason underlying the applicant’s desire for an “effective” filing 





80 Tt will be noted that although the penalty proposed by the American delegation 
to the Hague in 1925 implied merely a fine, non-compliance with 35 U.S.C. § 119 (1952) 
has entailed a complete loss of the priority right. 

31 Lapas, op. cit. supra note 20, at 292; The Hague Conference, Actes de la Comn- 
férence de la Haye, 1 INTERNATIONAL BuREAU OF INDUSTRIAL PrRopPERTY note 22, at 
336 (1925). 


82 For complete text of International Convention, see 613 O.G. 23, 53 Strat. 1748. 
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date. If needed for an interference, he must, under Rule 216(b-2) and 
Rule 224, declare the foreign filing date and country in his preliminary 
statement and file the certified papers (including a translation) within 
three months from the filing of the preliminary statement, or within such 
extension of time as may be granted. When necessary to overcome the 
date of a reference relied upon by the examiner, the normal six months 
period for reply to an Office Action is allowed. In all other cases, the 
latest date under Rule 55 is the date on which the final fee is paid. 

The six month minimum restriction in Section 119 of the statute, 
during which time the Commissioner cannot require certified copies, 
should ordinarily work no hardship on the applicant, since it is very un- 
usual for a U.S. patent to be ready to issue within six months from date 
of application. It should be pointed out that currently, according to 
figures in the Official Gazette, the average patent remains pending in the 
U.S. Patent Office over 34 years from date of filing to date of issue. 
Subtracting from this figure the average of 1.2 months from date of pay- 
ment of final fee to date of issue, the time which the average applicant has 
in which to file certified copies of his foreign application on which he 
wishes to rely is approximately 3 years and 5 months (unless required 
earlier for an interference or to overcome a reference). Thus, there is 
sound basis for the stand which the Patent Office takes, since this period 
of time should be more than adequate under most circumstances. But 
sound though this view may be, it does not answer the question previously 
raised: whether failure of the applicant, with or without negligence, to 
file the papers in time before payment of bis final fee would give the 
Commissioner the right to refuse to admit priority papers in some later 
interference between the issued patent and another inventor’s applica- 
tion; or whether such failure would give a court the right to refuse to 
admit such priority papers in an infringement suit involving the patent. 

The above background history in the International Convention explains 
the origin of the limitation imposed on the Commissioner to set the 
earliest, or minimum period of six months. However, we must look 
to the intent of Congress in enacting the Patent Act of 1952 in order to 
discover the underlying reasons for setting the Jatest date as “before the 
patent is granted,” and what was contemplated in the granting of discre- 
tionary power to the Commissioner to set the intermediate period (as he 
later did in Rule 55) by including the words “at such time during the 
pendency of the application as required by the Commissioner” in the 
statute. 


B. Congressional Hearings on the New Patent Act. 


All of the references in the Congressional hearings to the second para- 
graph of section 119 seem to indicate that this new paragraph was un- 
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derstood to be a “procedural requirement for obtaining the right of 
priority. Copies of the foreign papers . . . are required so that the record 
of the United States patent will be complete,”** and that the requirements 
for the certified copy are “for administrative reasons, and that they are 
no more rigid than requirements in many foreign countries.”** Senator 
Wiley, representing the Senate Committee on the Judiciary, referred to 
this change in section 119 as “minor.”35 


The statement of Mr. Brown for the Secretary of State, in reference 
to the requirements being “no more rigid than requirements in foreign 
countries” suggests that a comparison with the requirements of Great 
Britain may furnish an insight into the Congressional intent. The 
British Patents Act, passed in 1949, specifically provides that “no account 
shall be taken” of any such documents filed after the prescribed period.** 
This period has been set, by the British Patent Rule 15, as three months 
after the filing of the application.** The British Patent Office has ruled 


that an application which fails to comply substantially with this rule 
entails the loss of the foreign date.3® 


Reasoning from this, it is possible that Congress did intend that failure 
to comply with the procedural requirements set up by the Commissioner 
should entail loss of the foreign date. However, the British requirement 
to have these papers on file early is founded on two practices which are 
not followed in the United States: (1) the long established practice of 
completely examining every application for foreign filing; and (2) the 
use of Opposition proceedings to challenge the application after publica- 
tion of the Complete Specification, instead of the United States type of 
Interference practice. In the United States, the examiner normally does 
not consider the foreign papers except as a mere formality, unless they 


33 H. R. Rep. No. 1923, 82d Cong., 2d Sess. 20 (1952); S. Rep. No. 1979, 82d 
Cong., 2d Sess. 20 (1952). 


84 Hearings on H.R. 3760, 82d Cong., Ist Sess. 91 (1952). 
35S. Rep. No. 1979, 82d Cong., 2d Sess. 6 (1952). 


86“(2) For the purpose of this Act, matter shall be deemed to have been disclosed 
in an application for protection in a convention country if it was claimed or disclosed 
(otherwise than by way of disclaimer or acknowledgment of prior art) in that appli- 
cation or in documents submitted by the applicant for protection in support of and at 
the same time as that application; but mo account shall be taken of any disclosure 
effected by any such document unless a copy of the document is filed at the Patent 
Office with the convention application or within such period as may be prescribed 
after the filing of the application. The Patents Act, 1949, §69(2), 12, 13, & 14 Gero. 
VI, c. 87. Emphasis added. See also THE PATENTS Act, 1949, with commentary 
by the Chartered Institute of Patent Agents, 142. 


87 “Patent Rule 15.—(1) In addition to the specification filed with every Convention 
application, there shall be filed with the application, or within three months thereafter, 
a copy of the specification and drawings or documents filed in respect of the relevant 
application . . .” The Patents Rules, (SI 1949, No. 2385); THe Patents Act, op. 
cit. supra, at 198. 

38 Salles’ Application, 45 R.P.C. 61, cited in SHELLEY, TERRELL AND SHELLEY ON 
Patents 40 (9th ed. 1951). 
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are needed to overcome a reference or for an interference, and the Patent 
Office Rules specifically provide for an early filing of such documents in 
these latter two situations. (Rule 55). In Great Britain, however, such 
possible opposition cannot be foreseen until publication of the specifica- 
tion, and therefore the British examiner must have the foreign papers 
early. It is submitted that due to the different procedures followed in 
the two countries it would not be a fair analogy to equate the reasons for 
a strict requirement in the United States to the “no account shall be 
taken” clause of the British Patent statute. 

Was it the intent of Congress, then, in granting discretion to the Com- 
missioner in section 119 to set the final date for deposit of certified copies, 
merely that such discretion be confined to specific instances in isolated 
cases of hardship according to the facts of a particular case; or was a 
mandatory “blanket” requirement of a final date (such as date of payment 
of the final fee), applicable to all cases, really within the purview of the 
Congressional intent? 

In the hearings before the subcommittee of the Committee on the 
Judiciary, The American Patent Law Association was represented by 
Mr. Paul A. Rose, Chairman on Laws and Rules. In Mr. Rose’s state- 
ment, he said: 


Section 119 contains a new provision in the requirement that the 
right of priority of a first filed foreign application may be obtained 
only if a certified copy of the foreign application is filed during the 
pendency of the US. application. This is in keeping with the re- 
requirements of most foreign patent laws and is of importance in 
providing a complete record in the Patent Office from which 
interested parties can determine the true date to which a patent is 
entitled without being put to the necessity of independently ob- 
taining from a foreign weg J a copy of a claimed priority bale 
tion which in many cases is found to be unavailable to him. . 
[Emphasis added. ] 


In a recent interview with this writer,“° Mr. Rose interpreted the 
words “during the pendency” as he had used them in the above quoted 
statement, as having their usual meaning, i.e., from the date of filing 
to the date of issue of the patent. He also stated that the later formulated 
Patent Office Rule 55, setting an earlier final date for deposit of copies, 
was neither discussed nor contemplated at the time this statement was 
made in Congress. 

During the same Congressional hearings before the passage of the Patent 
Act of 1952, the United States Department of Defense was represented 


89 Hearing on H.R. 3760, 82d Cong., Ist Sess. 45 (1952). 
40 See note 10, supra. 
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by Capt. George N. Robillard, USN. In a recent interview with this 
writer,* Captain Robillard expressed the view that Congress had voiced 
its intent only in prohibiting the Commissioner from asking for such 
documents within the first six months after filing the U.S. application, 
and that the words of the statute: “or at such time during the pendency 
of the application as required by the Commissioner” did mot necessarily 
mean that a fixed blanket requirement was intended to be set for after 
the first six months of pendency (as long as the documents were deposited 
before the patent issued). 


C. Acts After Allowance of a Patent. 


The meaning of “during the pendency,” as applied to acts after allow- 
ance of a patent, was considered in the case of In re Febrey.*? In that 
case a decision of the Board of Appeals was reversed by the court to hold 
that appellant was entitled to the date of an earlier U.S. application filed 
by him for the same invention, even though the continuing case was not 
filed until the parent case (which was later forfeited) had already been 
allowed for issue. In other words, applications are “co-pending” even 
though the second case is not filed until the parent case has been passed 
for issue, and later non-payment of the final fee on the parent case was of 
no effect in tolling the time during pendency of the case, for which a 
continuing case may be filed. It might be argued, then, that premature 
payment of the final fee during pendency of a case, between the allow- 
ance and date of issue, should have no more effect than mon-payment, on 
substantive rights, merely because of an error in formal matters. 


But Rule 55 of the Patent Office Rules of Practice is interpreted by the 
Commissioner as mandatory, and only upon request of a waiver of this 
rule, and showing good cause, has the Commissioner, under his broad 
discretionary powers within Rule 183,** waived the requirement in specific 
cases to accept the certified documents as timely. To show such “good 
cause,” it would seem a difficult task for an attorney to find adequate 
factual reasons for having paid the final fee too promptly after receiving 
notice of allowance, if he had overlooked the necessity for first waiting 
(up to the six months before forfeiture) until his foreign associate had 
sent him the required certified documents. 


41 See note 10, supra. 
42 30 C.C.P.A. (Patents) 1099, 135 F.2d 751 (1943). 


48 “Tn an extraordinary situation, when justice requires any requirement of these 
rules which is not a requirement of the statutes may be suspended or waived by the 
Commissioner in person on petition of the interested party, subject to such other 
requirements as may be imposed.” RuLEs oF PRACTICE, op. cit. supra note 2, Rule 183. 
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D. The Patent Office Decisions. 


A definite trend seems to be apparent in the Commissioner’s decisions 
on this question since the new statute and rules went into effect.* The 
earlier of these decisions have strictly interpreted Rule 55 as a mandatory 
requirement to the obtaining of priority, and inadvertent payment of 
the final fee before deposit of the certified documents was not considered 
sufficient cause for a waiver of the requirement. The later cases, how- 
ever, seem to be much more liberal in the acceptance of reasons for waiv- 
ing the requirement; although the requirement for some showing of reason 
for the delay is still enforced before waiver of Rule 55 is considered. 


In the petition of In re Marquaire*® the decision stated: “The require- 
ment of Rule 55 is mandatory, and any papers filed outside the time set 
cannot be considered timely. . . .” There the petition stated that the 
reason for the delay was that applicant’s attorney was mot aware 
of the fact that Rule 55 requires filing of the foreign application 
before payment of the final fee if the benefit thereof is sought 
under 35 U.S.C. §119. This was held to be insufficient reason to 
waive the mandatory requirement. Similarly, in the petition of In re 
James*® the statement that “inadvertence” of the attorney in not making 
the claim for priority at the time of payment of the final fee was “not 
considered sufficient to justify the making of an exception to the rule 
[Rule 55] in the present case.” A possible inference from the use of the 
word “statement” in the latter case is that better proof of the inadvertence 
might have led to a different decision. However, this inference is ap- 
parently invalid, because the word “circumstances” was used instead of 

“statement” in the similar petition of In re Szpilberg.** In that case, when 
the attorney stated in his petition that “the necessity for making the claim 
for priority at that time was overlooked,” (emphasis added), the Com- 
missioner’s decision stated: “These circumstances are not thought to be 
of such nature as to justify the making of an exception to the rule, and 
the petition is accordingly denied.” Emphasis added. Another reason 





44 The file wrapper of each of the following patents contains a Commissioner’s de- 
cision in regard to acceptance of priority documents after payment of the final fee: 
2,660,522; 2,662,984; 2,664,589; 2,665,892; 2,665,926; 2,666,254; 2,669,875; 
2,669,910; 2,672,060 ; 2.672724: 2,673,718: 2,675, 735: 2,676,173; SEroTI0. 
2,681,685; 2,685,644; 2,686,261; 2,686,785; 2,687,654: 2,687,822; 2,693,689; 
2,693,995; 2,697,987; 2,698,274; 2,699,047; 2,701,846; 2,703,575; 2,703,776; 
2,705,079; 2,705,137; 2,707,011; 2,708,003; 2,709,136; 2,710,043; 2,710,530; 
2,714,694; 2,712,462; 2,719,612; 2,727,231; 2,731, ‘412; 2,731,585 ; 2,732, 493. 
The preceding list was furnished by Mr. Clarence W. Moore, Solicitor, US. Patent 
Office, to whom the author is very grateful. Only one of these decisions a rs asa 
published Commissioner’s Decision: Ex parte Bueche-Rossé, 100 Us P.Q. 439 
(Com’r. 1954), Patent No. 2,672,724, discussed infra. 


45 Paper No. 9 (Com’r. 1953), in the file of Patent No. 2,660,522. 
46 Paper No. 13 (Com’r. 1953), in the file of Patent No. 2,662,984. 
47 Paper No. 15 (Com’r. 1953), in the file of Patent No. 2,664,589. 
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for the delay in filing the priority documents, held to be insufficient for 
waiver of Rule 55, was that a succession of associate attorneys had re- 
sulted in the last one overlooking the requirement.*® 


In the case of In re Wuensch*® it was pointed out that there is a distinct 
difference between the “recital” (or, as it is referred to in the Interna- 
tional Convention, the “declaration”®®) as recited in the applicant’s oath 
filed with his application,’ as opposed to the “claim” to the priority right. 
The “claim” must be filed with the certified copies as proof for the right 
to the claim, although it is enough that such “claim” be merely a letter of 
transmittal sent with the certified papers. In the decision on the Wuensch 
petition the Assistant Commissioner pointed out that 


. . . it is considered clear from the language of Rules 55 and 65 
that the claim to priority must be distinct from the reference to the 
foreign application in the oath. Accordingly the present request 
[to reconsider a petition to accept the foreign documents as timely] 
is denied as to any change in the decision of Feb. 2, 1954.5? 


Therefore, the date of filing the oath usually submitted with the appli- 
cation, even though it recites details of a foreign application, cannot be 
used to help a late date of filing of the actual certified copies of that 


foreign application. Moreover, in the above case, the fact that the final 
fee had already been paid was considered fatal to the subsequently filed 
claim to the priority, even though deferment of issue of the patent was 
requested and granted for the maximum of three months** so that the 
foreign documents and accompanying claim could be filed before the date 
the patent issued. 


It might be implied from some of the cases that the two primary 
reasons for the strict holdings requiring the deposit of the copies no later 
than the final fee is paid are: (1) to insure that the claim to the priority 
could appear printed on the face of the patent; and (2) since the payment 
of the final fee sets off the chain of administrative steps in the Patent 
Office which results in the printing and then issuing of the patent about 
5 weeks™ after such payment, that such priority documents could always 
be accepted up to this time, as long as no steps had been taken toward 


48 In re Eisler, Paper No. 30 (Com’r. 1954), in the file of Patent No. 2,660,522. 
49 Paper No. 13 (Com’r. 1954), in the file of Patent No. 2,669,875. 


50 Art. 4D(1), The International Convention for Protection of Industrial Property, 
613 O.G. 23, 53 Stat. 1748, 1753. 


51 RULES OF PRACTICE, op. cit. supra note 2, Rule 65. 

52 Paper No. 13 (Com’r. 1954), in the file of Patent No. 2,669,875. 
53 RULES OF PRACTICE, Op. cit. supra note 2, Rule 314. 

54 Patent Office Form No. POL 85, “Notice of Allowance.” 





EDITORIAL NOTES 91 


the printing of the patent. For example, in Ex Parte Bueche-Rossé,™> the 
decision states: 


It follows that the certified copy . . . was not timely. However, 
in view of the fact that no steps toward the printing of the patent 
have yet been taken, and in view of the showing set forth in the 
petition, the certified copy of the Swiss application will be a og 
as timely, under the provisions of Rule 183. [Emphasis added.] 


However, the decision in this case, as published, fails to indicate what is 
a “showing set forth in the petition” which is sufficient to persuade the 
Commissioner to waive the strict requirements of Rule 55. These reasons 
are set forth in the petition: 


The reason for not filing the certified copy of the corresponding 
Swiss patent is that the applicant had great difficulty in obtaining 
the certified copy from the Swiss Patent Office, which, due to a 
great number of requests for certified copies, is in arrears with is- 
suing the same.*¢ 


Merely filing the certified papers before the patent has gone to the 
printer, therefore, without any other sufficient reason, will mot result in 
an acceptance of the papers as timely. Under Rule 183, a valid reason, 
acceptable to the Commissioner, must be presented in the petition when 
waiver of Rule 55 is requested. 

This statement is borne out by the decision in In re Hubmeir.™ In 
that case, by the expedient of requesting deferment of issue for three 
months, as in the case of In re Wuensch, supra, the papers here were filed 
a full seven weeks before the patent issued, and reference was even made 
in the petition to the published decision of Ex parte Bueche-Rossé. But 
since the request of the applicant contained “no explanation of the delay, 
nor any showing of extraordinary circumstances which would jusitfy 
an exception to the rule [Rule 55], the petition for the acceptance of the 
priority papers . . . [was] accordingly denied.”®* 

In fact, some of the later decisions have shown that once the papers 
are accepted by the Commissioner as timely, a Certificate of Correction 
by the applicant under Rule 323 is one simple way around the problem 
of the file having already gone to the printer on the date of deposit 
of the papers." Even though a condition requiring submission by the 


55100 U.S.P.Q. 439 (Com’r. 1954). Apparently this is the only Commissioner’s 
Decision of the list in note 44 which has been published. 


56 Paper No. 12, in the file of Patent No. 2,672,724. 
57 Patent No. 2,710,043 (Com’r. 1955). 
58 Paper No. 10 (Com’r. 1955), in the file of Patent No. 2,710,043. 


59 Ganguin, in the file of Patent No. 2,709,136; Drubig, in the file of Patent No. 
2,714,694; Bourcier de Carbon, in the file of Patent No. 2,719,612. 
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applicant of such Certificate of Correction had been set by the Commis- 
sioner as late as the same day the patent was to officially issue, an ap- 
parently remarkable job of expediting did result in the printer being 
able to make the correction with the claim appearing on the face of the 
patent, although the priority papers were filed only one day previously. 

It may be seen, therefore, that although it is desirable to have the 
priority documents by the time the final fee is paid so that it will be sure 
to be incorporated in the printed patent, this is not the primary reason 
for the requirement, since in proper cases a waiver of the requirement by 
the Commissioner, can result in the printed notice appearing on the face 
of the patent either by the time the patent issues, or soon afterwards, 
through the simple expedient of a Certificate of Correction obtained 
under Rule 323. In any event, even if it is accomplished by such later 
Certificate of Correction, the notice of claim of priority is required to 
appear printed on the face of the patent according to the International 
Convention Treaty.* 


Although the Patent Examiner’s Manual specifies that such certified 
papers which are filed too late will be returned to the applicant,® 
practically all of the decisions on these cases provide for the retention 
of the papers in the file, but with a statement that “this action is not to be 
construed as a holding that the filing of the papers was timely.”** The 
reason of the Patent Office for allowing the papers to remain in the file, 
even if not accepted as timely, is to make available this proof of prior 
filing when or if required at some later date. For example, if a ques- 
tion should arise as to an applicant’s rights under the Boykin Act 
to extension of the time for filing his U.S. application beyond the 
usual one year period, or to prove any other condition growing out 
of World War II,%° such documents could be valid proof. Another 
example would be the situation where the applicant must prove that he is 
the successor or assignee of the person who first filed abroad and foreign 
application shows the assignment;®* or where there is a question of 
originality of invention or whether it was derived from another. But 
if the procedural requirement of Rule 55 has not been satisfied, these 








60 Burdett, Papers No. 8, 9, in the file of Patent No. 2,710,530. Letters and docu- 
ments were filed June 13, 1955; decision was reached June 14, 1955; the patent was 
issued June 14, 1955. 


61 Art. 4D(2). “The particulars referred to shall be sta . . in the patents 
issued and the specifications relating thereto.” 613 O.G. 23, oe Stat. 1748, 1754. 


62 MANUAL OF PATENT EXAMINING ProcepureE, §$§ 201.14, 201.15 (2d ed. 1953) ; see 
Revision 1, § 201.14(c) (April 1955). 


63 In re Fraser, Paper No. 17 (Com’r. 1954), in the file of Patent No. 2,665,926. 
€4 Interview with P.J. Federico, cited in note 9 supra. 

65 60 Stat. 940 (1946), 7 U.S.C. § 475 (1952). 

6 Lapas, op. cit. supra note 20, at 290. 
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documents cannot be used for the purpose of establishing a prior effective 
filing date, assuming that the view of the Patent Office is correct. 


Since the priority right can only become an issue between two or more 
parties, or between an applicant and a reference, the Patent Office does 
not determine the actual right to the priority of an individual applica- 
tion unless such right becomes an issue with such other party or a 
reference cited by the examiner. In fact, no examination on the merits 
of the claim for priority or of the certified copy of the foreign application 
is made (although attention may be called to formal defects) unless it 
is necessary to do so, as for example, to overcome the date of an otherwise 
applicable publication, or in an interference.** In all these Commissioner’s 
decisions, therefore, the question herein discussed is treated mot as a 
right to the priority (since this question can only become an issue inter- 
partes or against a reference), but as a decision as to whether or not there 
was compliance with the formalities; i.e., whether the papers were timely 
presented. To determine this question, the Commissioner of Patents 
apparently has full discretion to decide whether or not to waive Rule 
55, and therefore no appeal from such a discretionary decision, even by 
mandamus,® would be proper. It would remain, then, for either the 
Patent Office Board of Interferences, in a subsequent interference in- 
volving the issued patent, or for a proper court in an infringement suit, 


to decide whether or not the priority right could be properly claimed in 
view of the prior ruling in the case by the Commissioner that the docu- 
ments were “not timely presented within the mandatory requirement of 
Rule 55.” 


To date there have been no judicial decisions resolving this question. 
The Patent Office position appears to be that the law in such cases is that 
failure to file the necessary papers within the time required results un- 
equivocally in a loss of the right of priority, although the patent may 
still be granted, and sustained if granted, provided the applicant can 
stand on his actual filing date in the United States.” 


Although the more recent Commissioner’s decisions indicate an ap- 
parent greater liberality in holding acceptable reasons for the delay, at 
least some showing of inadvertence or mistake, or lack of deceptive 
intent is still necessary. These reasons seem to be preferred in the form 
of affidavits, even from the attorney himself, or his secretary, or whoever 


67 MANUAL oF PATENT EXAMINING PROCEDURE, Op. cit. supra note 62, at §§ 201.14, 
201.15; see especially §§ 201.14(b), (c) and 201.15. 

68 See 35 U.S.C. $145 (1952). 

69 This appears to be the official Patent Office position, judging from a review of 

Commissioner’s Decisions cited. Mr. Federico’s Commentary on the New Patent 

Act (P.J. Federico, 35 U.S.C.A. p. 1 (1954), also seems to lean to this view, although 
as emphasized on p. 2 of that reference, ‘ ‘any views or ——— expressed [in that com- 
mentary] are not necessarily the views of the office . . . or of any of its officials.” 
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was responsible for the error which resulted in the delay in deposit of 
the certified documents until after payment of the final fee. Not only 
has correction been permitted by Certificate of Correction of Applicant’s 
Mistake under Patent Office Rule 323, but in at least one instance” the 
correction has not even required a petition to the Commissioner, but has 
been treated merely as a formal matter by an Examiner’s Amendment 
under Rule 312, according to the authority of Commissioner’s Order 3311 
(May 22, 1935)" which permits the Primary Examiner to act on the 
correction of formal matters. Although a Certificate of Correction may 
now be proper, addition of the claim for priority to the printed patent 
has been held not to be proper subject matter for a Reissue."? 

Showings held sufficient for waiver of Rule 55 have included situations 
(1) where the second application was a continuation of a patent appli- 
cation which had been filed before the effective date of the Patent Act 
of 1952;"8 (2) where the final fee was “inadvertently” paid before filing 
of the certified copies; (3) where the attorney had erroneously mis- 
taken a carbon copy of a cover letter from priority papers misplaced 
from another previously filed application for an indication that priority 
papers had been filed in the instant case;"* and (4) where an inadvertent 
error in premature payment of the final fee had been caused by a mistake 
in translation, by the associate Washington attorney, of instructions from 
the French firm of attorneys." 


CoNCLUSION 


To avoid loss of priority rights otherwise obtainable under Rule 55 
and Section 119 of the Patent Act of 1952, it is most important that 
office records of the applicant’s attorney be carefully arranged so that 
after a notice of allowance of the patent is received, certified copies of the 
first-filed foreign application, if any, be first deposited in the Patent 
Office either before or simultaneously with payment of the final fee. 
Ordinarily, this should present no problem, since the applicant usually 
has an average of 3% years from the date of his U.S. application until 
his final fee is due in which to file. It is even better to file these papers, 


70 Ferrand, Papers No, 21, 23, in the file of Patent No. 2,731,412. 

71 WoLcott, MANUAL oF PATENT OFFICE ProcepuRE 139 (9th ed. 1946). b 

72 Arkless, Paper No. 35, in the file of Patent No. 2,681,685, and abandoned re-issue 
application, kindly furnished for inspection by the firm of Alexander & Dowell, at- 
torneys. 

78 Bourcier de Carbon, Papers No. 19 and 20, (Com’r. Sept. 14, 1955), in the file 
of Patent No. 2,719,612. 
wee Papers No. 12 and 13, (Com’r. Dec. 2, 1955), in the file of Patent No. 
ape Baker, Papers No, 14 and 15, (Com’r. Dec. 30, 1955), in the file of Patent No. 
"16 Gaudillere, Papers No. 15 and 16, (Com’r. Nov. 18, 1955), in the file of Patent 
No. 2,727,231. 
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if possible, soon after it becomes apparent that the U.S. application con- 
tains an allowable claim. There are several cogent reasons for such 
prompt filing of the foreign documents: First, there have been many 
instances in which the papers received in the Patent Office on the last 
allowable date (with the final fee) contained some formal error, or were 
foreign papers mistakenly transferred from some other file in the at- 
torney’s office—an unfortunate clerical error which, under the rule, is 
too late to have corrected, and the patent issues without the papers having 
been filed. If the papers are filed early, however, the Examiner will call 
attention to such formal defects, and the attorney will have time to make 
the necessary corrections. Second, early filing of foreign papers may 
often prevent the citation by the Examiner of a reference and rejection 
which would otherwise be made. Third, (perhaps a bit de minimis), 
should the case happen to get into an interference, under Rule 204, if 
the foreign papers are already in the case, the burden is on the opponent 
to furnish his own copies, while if the foreign papers have not yet been 
filed, such copies must then be served on the opponent. 

If, however, filing of the foreign documents has been overlooked for 
any reason, and the final fee has been already paid, a petition to the 
Commissioner of Patents under Rule 183 should be filed, requesting (1) 
‘that the Commissioner suspend or waive that provision of Rule 55 which 
requires that a certified copy of a foreign application must be filed not 
later than the date the final fee is paid; (2) that the Commissioner accept 
the certified copies of the foreign applications as timely under 35 U.S.C. 
119 (1952); (3) that the Commissioner indicate in the heading of such 
patent that the applicant claims priority of the filing date of the foreign 
application; (4) a statement of the facts which caused the error; and (5) 
affidavits to support the facts. If the foreign papers are late in arriving 
from abroad, a request for deferment of issue of the patent for three 
months under Rule 314 may be helpful, in order that the papers may 
still be filed before the patent issues; but a petition in the form outlined 
above is still necessary before waiver of the requirement can be expected. 


As to the earlier decisions, which appear harsh in the light of more recent 
rulings, until a court of competent jurisdiction decides the question 
otherwise, it can only be assumed that the priority rights have been com- 
pletely lost, and that the “blanket” requirement in Rule 55 was within the 
purview of Congress in granting the Commissioner of Patents discretion 
to set such date. 

Probably the simplest solution to the problem herein presented would 
be a revision of Patent Office printed form No. POL-85B, “Notice of 
Allowance,” to include a notice making reference to the pertinent por- 
tion of Rule 55 to the effect that before payment of the final fee, or 
simultaneous therewith, any certified copies of foreign applications and 
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claims thereto must be deposited with the U.S. Patent Office if they are 
to be accepted as timely. Although it is true that the attorney is charged 
with a knowledge of the law, the payment of final fees is often a routine 
matter after notice of allowance, and this part of the work of a busy 
attorney’s office is usually done by clerical help. Therefore, such a notice 
on the printed form should avoid many unnecessary oversights in the 
attorney’s office, and also avoid the resulting time spent by the Patent 
Office in considering petitions to waive Rule 55. 


NaTHAN M. BriskIn 
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Administrative Law—Rate Regulation under the Natural Gas 
Act—Use of “Field Price” as Substitute for Investment Cost.— 
After investigating rates of an interstate gas pipeline company, the Fed- 
eral Power Commission in permitting a rate increase used an “actual 
legitimate cost” rate-base, but excluded costs of company properties 
producing some twenty-two per cent of its gas supply. Instead, the 
company was allowed, as an operating expense for gas produced from its 
own wells, a weighted average “field price” value, based on prevailing 
unregulated prices and comparable to prices paid by the company for 
the remainder of its supply. On appeal from the Commission’s order, the 
pipeline company intervening, the petitioning municipalities contended 
that departure from the conventional rate-base method was error resulting 
in a rate increase of well over $3 million, and that only the cost method 
produces the “just and reasonable” rates required by section 4(a) of the 
Natural Gas Act, 52 Srat. 822 (1938), 15 U.S.C. §717c(a) (1952). Held, 
order set aside and case remanded; although the traditional rate-base 
formula is not the only one available to the Commission in determining 
“just and reasonable” rates under the Natural Gas Act, such method is 
essential as a basis of comparison when some other method is applied; 
and the evidence and findings must relate a resultant higher rate to the 
public interest. City of Detroit v. F.P.C., 230 F.2d 810 (D.C. Cir. 1955); 
petition for cert. filed, 24 U.S.L. Week 3342 (May 25, 1956) (No. 976). 

Valuation of certain items in terms of market prices was one of several 
elements required in the historic “fair value—reproduction-cost” method 
of rate-making, Smyth v. Ames, 169 U.S. 466 (1898); modified on re- 
hearing, 171 U.S. 361 (1898), although the Supreme Court later con- 
demned indiscriminate use of commodity price indices, West v. Chesa- 
peake & Potomac Tel. Co., 295 U.S. 662 (1935). But, as declared by the 
Court in establishing the “end result” test, the courts will no longer dic- 
tate a particular rate method if the result reached conforms to constitu- 
tional and statutory standards. F.P.C. v. Hope Natural Gas Co., 320 US. 
591 (1944). This decision was simultaneously hailed as laying to rest 
Smyth v. Ames, and condemned as a carte blanche to regulatory bodies 
permitting any formula conceivable. See Hale, Utility Regulation in the 
Light of the Hope Natural Gas Case, 44 Cotum. L. Rev. 488, 495 (1944); 
and Brown, The Ghosts of the Hope Natural Gas Decision, 32 Cauir. L. 
Rev. 398, 402 (1944). 

Under statutory and constitutional requirements, “lowest reasonable” 
rates from the utility standpoint must not be confiscatory, Los Angeles 
Gas Co. v. United States, 289 U.S. 287, 305 (1933); Denver Stock Yard 
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Co. v. United States, 304 U.S. 470 (1938); but a zone of reasonableness 
exists within which an agency is free to set rates at varying amounts, 
F.P.C. v. Natural Gas Pipeline Co., 315 U.S. 575 (1942); Banton v. Belt 
Line Ry. Corp., 268 U.S. 413 (1925). Despite this discretion and the 
Hope “end result” test, courts have continued to examine both the 
propriety of composition of a rate-base and the Commission’s findings 
under the substantial evidence rule. Cf. State Corp. Comm’n of Kansas 
v. F.P.C., 206 F.2d 690 (8th Cir. 1953); Miss. River Fuel Corp. v. F.P.C., 
163 F.2d 433 (D.C. Cir. 1947). The area of discretion committed to the 
Commission restricts judicial inquiry by preventing a court from sub- 
stituting its own judgment on economic matters when the rate fixed is 
not confiscatory, Cities Serv. Gas Co. v. F.P.C., 155 F.2d 694 (10th Cir. 
1946); cert. denied, 329 U.S. 773 (1946); nor is the agency required to 
annotate as findings its mental processes or all economic factors consid- 
ered, Public Util. Comm'n. of Conn., v. F.P.C., 205 F.2d 116 (3d Cir. 
1953); cf. United States v. Morgan, 313 U.S. 409 (1941). 


Since the Hope decision, the Commission’s consistent use of its actual 
legitimate cost method based on the “prudent investment” theory has 
been complicated by the fact that section 1(b) of the Natural Gas Act, 
52 Strat. 821 (1938), 15 U.S.C. §717(b) (1952), prohibits Commission 
regulation of production and gathering of gas. See F.P.C. v. Panhandle 
Eastern Pipe Line Co., 337 U.S. 498, 504 (1949); Nemmers, The Hope 
Case—Pandora’s Box, 45 Nw.U.L. Rev. 460, 464 (1950). But see Phillips 
Petroleum Co. v. Wisconsin, 347 U.S. 672, 677 (1954). Earlier, exclusion 
from the rate-base of a company’s “going concern” value, and inclusion 
of the company’s own estimates of value of property and gas reserves, 
based on reproduction cost, had been sustained. F.P.C. v. Natural Gas 
Pipeline Co., supra. But in the Hope case, the Commission rejected sim- 
ilar figures submitted by the company and used actual legitimate cost, 
excluding from the rate-base production and exploration costs that had 
been treated as operating expenses by the company in the past. Justice 
Jackson entered his dissent to application of any cost formula to the gas 
production industry and to the Court’s rejection of conservation con- 
siderations urged by the State of West Virginia as amicus curiae. He 
stated that this bound the Commission to “bookkeeping” without regard 


to economic policy or conservation problems. See F.P.C. v. Hope Natural 
Gas Co., supra, at 628. 


In succeeding cases using the end result test, the Supreme Court sus- 
tained Commission rulings which included production properties as a 
part of the actual legitimate cost rate-base and excluded valuations based 
on field price value urged upon it by pipeline companies. Colorado In- 
terstate Gas Co. v. F.P.C., 324 U.S. 581 (1945); Panhandle Eastern Pipe 
Line Co. v. F.P.C., 324 U.S. 635 (1945). Likewise, it is permissible for 
the Commission to reject valuations on gas production by the Bureau of 
Internal Revenue, used in computing the depletion tax allowance, and to 
substitute its own figures. Colorado Interstate Gas Co. v. F.P.C., 209 F.2d 
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717, 728 (10th Cir. 1953); rev'd on other grounds, 348 U.S. 492 (1954). 
And, even though a state fixes a value on gas by a minimum-price system, 
confiscation does not result when the Commission ignores these figures in 
calculating a rate-base, but applies its own formula and reaches a lower 
valuation. State Corp. Comm'n of Kansas v. F.P.C., supra. 

The effect of these valuations upon the economy of producing states 
is not a controlling factor; but the Supreme Court has said the Com- 
mission may, in the light of experience, encourage exploration by al- 
lowance of costs so incurred. See F.P.C. v. Hope Natural Gas Co., supra. 
Similarly, the Commission may draw on its experience by fixing a rate of 
return commensurate with risks of production development. Colorado 
Interstate Gas Co. v. F.P.C., supra, at 604. Conversely, the act does not 
permit the Commission to establish high rates on natural gas so as to 
prevent injury to producers and distributors of competing fuels. Alton 
Coal Co. v. F.P.C., 137 F.2d 740 (10th Cir. 1943); cf. National Coal Ass'n. 
v. F.P.C., 191 F.2d 462 (D.C. Cir. 1951). 

Under the Harris-Fulbright amendment to the Natural Gas Act, vetoed 
on February 17, 1956, the Commission would have been required to use 
the field price method in valuation of pipeline companies’ production of 
gas, H.R. 6645, H.R. Rep. No. 992, 84th Cong., Ist Sess. 9-12 (1955); 
and the field price method has been used by a state commission in valua- 
tion of pipeline produced gas in a proceeding involving rates to industrial 
consumers. See Arkansas Louisiana Gas Co., 10 P.U.R.3d 407, 417 
(1955). 


Further, exclusive use of the original cost method has been criticized 
as too unrelated to general changes in the economy in that rates in periods 
of dollar deflation are inevitably tied to investments made during past 
periods of inflation and high costs. See Grady, Need for Recognizing 
Fair Value, 53 Pus. Utm. Fort. 357 (1954). 

In the instant case, the Commission had abandoned application of the 
cost formula to production properties because it accelerated consumption 
of gas reserves, discouraged exploration, and hampered ownership by 
pipelines of their own sources of supply. The court considered only the 
latter two considerations within the scope of rate proceedings under the 
Natural Gas Act. It held that, while the Commission may depart from 
the cost formula in considering these factors, departure must not result 
in a rate increase possibly higher than necessary to reverse these trends, 
and therefore not “just and reasonable.” Considering the tests under the 
Hope case as inapplicable to scrutiny of a rate from the consumer view- 
point, the court concluded that the result reached could not be declared 
lawful or unlawful, as the Commission’s findings had not sufficiently re- 
lated the specific result to the public interest. Remanding on this narrow 
point, the court commented that the Commission could have accom- 
plished its stated objectives under the cost method, and that in any event 
the cost method must be used as a basis for comparison. 

While it is not clear what further findings the Commission must make, 
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remand on this ground in the instant case appears to reject administrative 
experience in a policy area. But the opinion also includes an implication 
of more general consequence. By casting doubt upon the method used 
and requiring comparison with original cost data, the court implies that 
the latter formula and the public interest may be inseparable. This does 
not appear compatible with the discretion recognized in the Hope test, 
and points toward sanctity in the federal courts for the original cost 
theory, similar to the discarded rigid adherence to the Smyth v. Ames 
formula. Carroll L. Gilliam. 


Admiralty—Contract Liability of Stevedoring Contractor as Joint 
Tort-Feasor for Injury to Longshoreman Caused by Unsafe Cargo 
Stowage.—While working as a longshoreman aboard respondent’s vessel, 
an employee of petitioning stevedoring contractor was injured by a 
large roll of paper negligently stowed by fellow employees. After re- 
ceiving medical services and compensation under the Longshoremen’s 
and Harbor Workers’ Compensation Act, 44 Srat. 1424 (1927), as 
amended, 33 U.S.C. §§ 901-950 (1952), the employee sued the shipowner, 
under section 933 of the act, for damages based upon either the unsea- 
worthiness of the ship, or the shipowner’s negligence, or both. The ship- 
owner filed a third-party complaint against the stevedore contractor for 
indemnity on the basis of the contractor’s failure to stow the cargo 
properly. The district court entered judgment on a jury verdict against 
the shipowner, and dismissed the third-party complaint on the ground 
that there could be no contribution between shipowner and stevedoring 
contractor, who were joint tort-feasors. 111 F.Supp. 505 (E.D.N.Y. 
1953). The Second Circuit affirmed the judgment for the longshoreman, 
but directed the entry of judgment of indemnity in favor of the ship- 
owner as against the stevedoring contractor. 211 F.2d 277 (2d Cur. 
1954). Held, affirmed; despite the absence of a formal stevedoring con- 
tract or of an express agreement of indemnity, a stevedoring contractor 
owes the shipowner a “warranty of workmanlike service,” and for breach 
of such warranty is obligated to indemnify the latter; the failure of the 
shipowner to discover and correct this breach of warranty cannot be 
used by the contractor as a defense. Ryan Stevedoring Co. v. Pan-Atlantic 
S.S. Corp., 350 U.S. 124 (1956). 

Historically, longshoremen have been recognized as shoreside workers 
with rights of recovery for injuries sustained through negligence of the 
vessel’s personnel or owner. Leathers v. Blessing, 105 U.S. 626 (1881); 
Pope & Talbot, Inc. v. Hawn, 346 U.S. 406, 413n (1953). Where injury 
occurs on navigable waters, they may sue the shipowner, Lahde v. Soc. 
Armadora del Norte, 220 F.2d 357 (9th Cir. 1955), or the stevedoring 
employer for a maritime tort within admiralty jurisdiction, Atlantic 
Transport Co. v. Imbrovek, 234 U.S. 52 (1914). If the longshoremen sue 
in admiralty they have the added advantage of being able to recover for 
injuries regardless of their contributory negligence. The Max Morris, 
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137 U.S. 1 (1890). Benefits are denied them, however, under state 
workmen’s compensation acts because their work is maritime in character. 
Southern Pacific Co. v. Jensen, 244 U.S. 205 (1917). 

Longshoremen achieved uniform recovery for their injuries under the 
Longshoremen’s and Harbor Workers’ Compensation Act, supra. Actions 
under this act were based upon negligence of the shipowner and his 
employees. The Pacific Pine, 31 F.2d 152 (W.D.Wash. 1929); Panama 
Mail S.S. Co. v. Davis, 79 F.2d 430 (3d Cir. 1935). The bases for recovery 
were expanded in Seas Shipping Co. v. Sieracki, 328 U.S. 85 (1946) where 
the Supreme Court held that the shipowner owed an absolute duty to 
furnish a seaworthy vessel, not only to seamen, but also to longshoremen 
performing seaman’s services. Such duty was breached by the presence 
of latently defective ship’s equipment. See also Lester v. United States, 
234 F.2d 625 (2d Cir. 1956); West v. United States, Admiralty No. 419, 
E.D. Pa., Aug. 2, 1956. 


Some courts limited application of this ruling to longshoremen and 
excluded other maritime workers: boiler cleaners, Guerrini v. United 
States, 167 F.2d 352 (2d Cir. 1948); and a carpenter employee of an in- 
dependent repairman, Armento v. United States, 74 F.Supp. 198 (E.D.N.Y. 
1947). The general trend, however, was to extend the Sieracki rule to 
other maritime workers including: a ship cleaner, Gibbons v. United 
States, 186 F.2d 488 (1st Cir. 1950); a ship-repairman, Meyers v. Pitts- 
burg S.S. Co., 165 F.2d 642 (6th Cir. 1948); and all men who perform 
marine service and are subject to its hazards, Capadona v. The Lake Atlin, 
101 F.Supp. 851 (S.D.Cal. 1951). The Supreme Court has extended the 
“absolute” duty to furnish a seaworthy vessel and to warrant such sea- 
worthiness, so as to protect an employee of a ship refitting corporation 
aboard the vessel making minor repairs to the grain feeders. Pope © 
Talbot, Inc. v. Hawn, supra. Such duty was further extended to hold 
a shipowner liable for injuries sustained when faulty gear supplied by 
the stevedore gave away. Alaska S.S. Co. v. Petterson, 347 U.S. 396 
(1954), noted in 23 Geo. Wasu. L. Rev. 603 (1955). In addition to com- 
pensation rights under the Longshoremen’s Act, supra, longshoremen ac- 
quired, in consequence of the Sieracki doctrine, the additional right 
against the shipowner arising from the absolute warranty of seaworthi- 
ness. This dual remedy against stevedore and shipowner gives long- 
shoremen an advantage over seamen. Pope & Talbot, Inc. v. Hawn, supra. 


The shipowners’ protection from liability for the stevedore contractors’ 
negligence arises under the theory of contribution or of indemnity. 
Crawford v. Pope & Talbot, Inc., 206 F.2d 784 (3d Cir. 1953). There is 
no established right to contribution between joint tort-feasors in non- 
collision maritime cases. Halcyon Lines v. Haenn Ship Corp., 342 US. 
282 (1952), noted in 21 Gro. Wasun. L. Rev. 241 (1952). Admiralty 
courts have jurisdiction to grant indemnity for breach of an indemnity 
provision of a stevedore contract. American Stevedores v. Porello, 330 
US. 446 (1947). This right to indemnity springs from an express or 
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implied contract. Crawford v. Pope & Talbott, Inc., supra. Indemnity 
is recoverable: where the shipowner is one of several tort-feasors and is 
guilty of passive negligence while others are guilty of active negligence, 
McFall v. Compagnie Maritime Belge, 304 N.Y. 314, 107 N.E.2d 463 
(1952); where breach of the shipowner’s duty to provide a safe workin 

place is caused by a third party, States S.S. Co. v. Rothschild Int'l Steve- 
doring Co. 205 F.2d 253 (9th Cir. 1953); and where the stevedoring con- 
tractor’s negligence is the sole, active, or primary cause of the accident, 
Berti v. Compagnie de Navigation Cyprien Fabre, 213 F.2d 397 (2d Cir. 
1954). If the shipowner is found responsible to an injured person for 
breach of the non-delegable duty to provide a safe place to work and the 
breach results from active negligence of an impleaded defendant, an im- 
plied contract of indemnity arises because of the relationship of the 
parties. Allen v. States Marine Corp., 132 F.Supp. 146 (S.D.N.Y. 1955). 


In the instant case, the Supreme Court affirmed the shipowner’s right 
to indemnity. Speaking for the majority, Mr. Justice Burton advanced 
beyond liability covered by express agreement and held that an agree- 
ment to perform all of the stevedoring operations of the shipowner in- 
cluded an obligation to stow the cargo properly and safely. This ob- 
ligation is not quasi-contractual, implied in law or arising out of a non- 
contractual relationship, but is of the essence of the stevedoring contract. 
The stevedoring contractor cannot excuse his breach of this warranty be- 
cause of the failure of the shipowner to discover and correct the breach. 
Recovery of indemnity is thus allowed on the basis of an implied con- 
tractual warranty of the stevedore’s work. 


The dissent by Mr. Justice Black pointed out that the majority holding 
exposes the stevedoring contractor to a liability from which Congress 
intended to spare him when it passed the Longshoremen’s Act, supra. 
According to the dissent, the purpose of the act is vitiated with the im- 
position of a third-party suit for damages by the shipowner. 

Admitting that this possibility exists, it is nevertheless clear that if a 
third-party suit is not allowed, the shipowner will be required to pay for 
the stevedoring contractor’s negligence, for which the contractor would 
ordinarily be liable. However, by basing recovery of indemnity upon 
the theory of implied contractual warranty, the instant decision places 
full responsibility on the party guilty of the greater degree of negligence, 
and thus permits the less negligent shipowner to avoid any liability for 
his failure to discover and correct the unsafe stowage. Such an eventu- 
ality is contrary to the maxim, no one shall profit from his own wrong. 


It is submitted therefore that ee of the damages, founded 
on the comparative negligence of joint tort-feasors, would accomplish a 
more equitable distribution of the respective liabilities. See the Brussels 
“Convention for the Unification of Certain Rules of Law Respecting 
Collisions,” art. 1V (1910), McNam & Honour, TEMPERLEY’s MERCHANT 
Suippine Acts 808 (5th ed. 1954). Concededly, the application of such 
a theory presents practical difficulties, and will raise objections that it is 
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unworkable, imposes too heavy a burden on the jury, and may tend to 
increase the number of appeals—arguments often advanced by the com- 
mon-law courts in refusing apportionment. However influential these 
objections may be, it is nevertheless believed that the equitable result 
achieved will more than counterbalance any difficulty of administration. 
Jerry W. Mitchell 


Criminal Law—Limitation of Actions—Interpretation of “Fleeing 
from Justice” so as to Suspend the Period of Limitations.—Appellant 
was convicted of making false representations in a matter within the 
jurisdiction of the Veterans Administration, but under an indictment 
returned after the three year limitation on actions. 18 U.S.C. § 3282 
(1952). The district court refused to dismiss the indictment, holding 
that during appellant’s admitted absence from the country the statute 
of limitations had tolled under the exception which states that “no 
statute of limitations shall extend to any person fleeing from justice.” 
18 U.S.C. § 3290 (1952). Appellant’s contention that his absence was 
primarily for business reasons and not with the intention of avoiding 
justice was ruled immaterial. Held, reversed; the applicability of section 
3290 depends on a finding that the absence of the accused was with an 
intent to avoid prosecution. Donnell v. United States, 229 F.2d 560 (Sth 
Cir. 1956). 

In civil actions, provisions tolling the period of limitations during the 
absence of the prospective defendant are traditional, dating from the 
English Statute of 1705, 4 ANNE c. 16 § 19, and common to almost every 
state. Like the early tolling provisions, which applied when the party 
was “beyond the seas”, contemporary provisions turn on the “absence” 
or “non-residence” of defendant. Under these provisions courts have not 
distinguished absence with intent to avoid suit, but many hold that the 
statute continues to run during any absence which does not preclude 
service of process. Coombs v. Darling, 116 Conn. 643, 166 Atl. 70 
(1933); see also Annot., 94 A.L.R. 485 (1935). Criminal statutes in a 
number of states are similarly phrased. The reasons for the absence of 
accused are not relevant; even involuntary absence will toll the statute. 
People v. Carman, 385 Ill. 23, 52 N.E. 2d 197 (1943); Traxler v. State, 
96 Okla. Crim. 231, 251 P. 2d 815 (1952). In criminal prosecutions under 
the Federal Internal Revenue Code, prior to the 1954 revision, the period 
of limitations was suspended when the accused was “absent from the dis- 
trict” where the crime was committed. Int. Rev. Cope oF 1939, § 3748(a), 
53 Srat. 461. Several courts have interpreted “absent” as there used to 
mean only such absence as would interfere with the orderly finding of an 
indictment or execution of process. United States v. Mathis, 28 F. Supp. 
582 (D.N.J. 1939). But cf. United States v. Udell, 109 F. Supp. 96 (D. 
Del. 1952). In one of the few opinions which probes the origins of ab- 
sence provisions generally, section 3748(a) was found to refer only to one 
who is in some way evading criminal process. United States v. Beard, 
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118 F. Supp. 297 (D.Md. 1954). The Internal Revenue Code of 1954 
tolls the period for criminal prosecutions while the accused is “outside the 
United States or is a fugitive from justice within the meaning of section 
3290 of Title 18 of the United States Code.” Int. Rev. Cope or 1954, 
§ 6531. 


Judicial interpretation of tolling provisions which use the test of “fleeing 
from justice” is in conflict. State decisions on such provisions hold that 
the absence of the accused must be with the intent to avoid justice. 
Colling v. State, 116 Neb. 308, 217 N.W. 87 (1927); State v. Stanton, 209 
La. 457, 24 So. 2d 819 (1946). However, the few federal decisions in 
point find absence per se sufficient to toll the statute of limitations, al- 
though there is dicta supporting the relevance of intent. The instant 
case is the first clear holding by a federal court that absence must be ac- 
companied by an intent to avoid justice before the operation of the statute 
is suspended. 

Early opinions dealing with the provision in the instant case tended to 
regard intent as relevant. In United States v. Smith, 27 Fed. Cas. 1158, 
No. 16,332 (C.C. Conn. 1809), “fleeing from justice” was described as 
“going out of the jurisdiction to avoid prosecution.” In United States v. 
W hite, 28 Fed. Cas. 568, No. 16,677 (C.C.D.C. 1837), it was stated that the 
statute of limitations was not a bar if the prisoner, who was charged 
with setting fire to the Treasury Building, had absented himself with the 
object of avoiding detection or punishment. In United States v. O'Brian, 
27 Fed. Cas. 212, No. 15,908 (C.C. Kan. 1873), the court observed that 
the jury might consider the conduct of the accused in determining his 
intent in absenting himself. And where the accused committed an assault 
on board an American vessel but remained thereon until the vessel re- 
turned to port, the statute was not tolled. United States v. Brown, 24 
Fed. Cas. 1263, No. 14,665 (D.C. Mass. 1873). 


Streep v. United States, 160 U.S. 128 (1895), the only important Su- 
preme Court ruling on section 3290, has had a decided impact. Although 
not always in point, the case has been cited in support of differing views 
in almost every subsequent opinion on the relevance of intent under sec- 
tion 3290, and by the court and dissent in the principal case. In inter- 
preting section 1045 of the Revised Statutes (now section 3290), the 
Streep opinion held that to constitute “fleeing from justice” the accused 
need only have taken himself out of the jurisdiction with the intention of 
avoiding being brought to justice for a particular offense. 160 U.S. at 
133. Declaring it to be immaterial whether the prosecution has or has 
not been actually begun before the flight occurs, the Supreme Court con- 
tinued, “. . . there can be no doubt that, in this respect, section 1045... 
must receive the same construction that has been given to section 5278 
[the extradition statute, now 18 U.S.C. § 3182 (1952)]....” 160 U.S. 
at 134. (Emphasis added.) The Court there quoted from its opinion in 
Roberts v. Reilly, 116 U.S. 80, 97 (1885), to the effect that a “fugitive 
from justice”, for purposes of extradition under section 5278, need not 
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have left the jurisdiction in order to avoid “a prosecution anticipated or 
begun”, but need only have departed and been found elsewhere. With 
respect to extradition proceedings, the view of Roberts v. Reilly, supra, 
still stands as law. In Appleyard v. Massachusetts, 203 U.S. 222 (1906), 
an extradition case, the Court, in citing with approval the Roberts case, 
declared that the Streep opinion had not modified the Roberts case, 
supra, but had expressly held that “fleeing from justice” in the tolling 
provision and “fugitive from justice” in the extradition statute must be 
given the same construction. 

Subsequent holdings have reflected the seeming equivocality of the 
Streep opinion. One line of cases, often relying on references to intent 
in the Streep opinion, continued to regard intent as relevant, but not in 
direct holdings to that effect. United States v. Hewecker, 79 Fed. 59 
(C.C.S.D.N.Y. 1896), held that the statute continued to run while the 
accused was imprisoned in Havana. Brouse v. United States, 68 F.2d 294 
(1st Cir. 1933), in holding that to be “fleeing from justice” the accused 
need not have once been physically present in the district where sought, 
also described the term as absence or concealment “with the intent to 
avoid punishment”, and “a question of fact to be determined from [the 
accused’s] acts and intent.” For other passages suggesting the relevance 
of intent see Porter v. United States, 91 Fed. 494 (5th Cir. 1898), and 
Greene v. United States, 154 Fed. 401 (5th Cir.), cert. denied, 207 US. 
596 (1907). 

In marked contrast are those cases which have found the analogy to the 
extradition statute complete and convincing. In In re Bruce, 132 Fed. 
390 (C.C. Md. 1904), aff'd sub. nom. Bruce v. Bryan, 136 Fed. 1022 (4th 
Cir. 1905), the court, in interpreting a New Jersey tolling provision es- 
sentially identical to section 3290, found the Streep opinion’s analogy to 
the extradition statute controlling, and declared thereby that it was im- 
material that petitioner had left the state openly and in legitimate pursuit 
of his business. In McGowan v. United States, 105 F.2d 791 (D.C. Cir.), 
cert. denied, 308 U.S. 552 (1939), the court, relying on In re Bruce, supra, 
stated that the Streep case expressly applied the language of Roberts v. 
Reilly, supra, to section 3290; the court therefore found that appellant was 
fleeing from justice when he left the District, “regardless of his motive in 
leaving.” Accord, Green v. United States, 188 F.2d 48 (D.C. Cir.), cert. 
denied, 341 U.S. 955 (1951). King v. United States, 144 F.2d 729 (8th Cir. 
1944), cert. denied, 324 U.S. 854 (1945), held to the same effect, citing 
Streep v. United States and the extradition cases. 

The majority and dissent in the principal case reflect the dichotomous 
reasoning which has followed in the wake of the Streep opinion. The 
instant court supported its view by relying on references to intent in the 
Streep, Brouse, Porter, and Greene cases, supra, and concluded that the 
purposes of section 3290 and those of the extradition statute are too dis- 
similar to justify applying the same meaning to their similar language. 
Relying squarely on the reference to Roberts v. Reilly, supra, in the 
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Streep opinion, supra, and cases following it, the dissent urged that a 
definite standard of absence per se would avoid an unnecessary “full 
dress trial on limitations before getting down to the real issue .. . .” 


It is submitted that the decision in the instant case is correct, but can 
be justified on even firmer grounds. The complete parallel to the ex- 
tradition statute which courts have drawn on the basis of Streep v. United 
States does not appear warranted by careful reading of that opinion. 
In context, it seems clear that, in introducing the excerpt from Roderts v. 
Reilly, supra, by the words, “in this respect,” the Supreme Court could 
only have been referring to the question of whether prosecution should 
have commenced before the accused absented himself. To hold that the 
Court also intended to apply the Roberts case to the question of the 
relevance of intent is to ignore the qualification “with the intention of 
avoiding prosecution” which the Court used in introducing the excerpt 
from the Roberts opinion. The view of the instant case is also fully 
supported by state holdings, and impliedly by section 6531 of the In- 
ternal Revenue Code of 1954, supra, where an “absence” provision is used 
alternatively with the “fleeing from justice” test of section 3290. More 
generally, it is suggested that an interpretation of tolling provisions in 
favor of the defendant where his absence does not unreasonably interfere 
with the course of justice most accurately reflects the original rationale 
of such provisions. R. J. Rasenberger. 


Patents—Proof of Prior Knowledge By Date of Receipt of a 
Manuscript for Publication.—The examiner rejected applicant’s claims 
for a patent on the ground of prior knowledge of the invention by others 
in the United States under 35 U.S.C. § 102(a) (1952), as evidenced by a 
footnote reference in a printed publication, which footnote stated the 
date that the original manuscript had been placed in the hands of the 
United States publisher. On appeal to the Patent Office Board of Ap- 
peals, the examiner was affirmed. A petition for rehearing was granted, 
and on rehearing by a full nine man Board of Appeals, the examiner was 
affirmed by seven Board members with two members dissenting. Ap- 
plicant appealed to the Court of Customs and Patent Appeals. Held, re- 
versed; in order for a patent claim to be defeated, the prior knowledge 
must be public knowledge of a complete and operative device, as dis- 
tinguished from public knowledge of a conception; a manuscript sub- 
mitted to a publisher constitutes disclosure of a conception only, and 
merely placing it in the hands of the publisher does not necessarily render 
it available to the public. In re Schlittler, 43 C.C.P.A. (Patents) 986, 234 
F.2d 882 (1956). 

The Patent Act of 1952 states that a person shall be entitled to a patent 
unless the invention was known or used by others in this country before 
the invention thereof by the applicant for patent. 35 U.S.C. § 102(a) 
(1952). The substance of section 102(a) has been a part of the patent 
laws from the time of their inception in the Patent Act of 1790. 1 Strat. 
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110; 1 Stat. 319 (1793); 5 Srat. 119 (1836); 16 Srat. 201 (1870); Rev. 
Srat. § 4886 (1874), as amended, 35 U.S.C. § 31 (1946); 35 U.S.C. 
§ 102(a) (1952). 

In interpreting the meaning of the term “known” as used in the prior 
patent statutes, it has long been held that the prior knowledge must be of 
a complete invention which has been reduced to practice. Reed v. Cutter, 
20 Fed. Cas. 435, No. 11645 (C.C.D. Mass. 1841); Coffin v. Ogden, 85 
U.S. (18 Wall.) 120 (1873); Stitt v. Eastern R. Co., 22 Fed. 649 (C.C_D. 
Mass. 1884); Block v. Nathan Anklet Support Co., 9 F.2d 311 (2d Cir. 
1925). A process is reduced to practice when it is successfully per- 
formed, a machine is reduced to practice when it is assembled, adjusted 
and used, a manufacture is reduced to practice when it is completely 
manufactured, and a composition of matter is reduced to practice when it 
is completely composed. Corona Cord Tire Co. v. Dovan Chemical 
Corp., 276 U.S. 358 (1928). The burden of proof rests on the party 
asserting prior knowledge and every reasonable doubt will be resolved 
against him. Reed v. Cutter, supra; Block v. Nathan Anklet Support Co., 
supra. In a recent case, decided subsequent to the passage of the 1952 
Patent Act, it was held that an invention is known, as that word is used 
in section 102(a), supra, when it is reduced to practice. Stearns v. Tinker 
& Rasor, 220 F.2d 49 (9th Cir.), cert. denied, 350 U.S. 830 (1955). 

The evidence required to show prior knowledge is proof that the 
knowledge is of a complete prior invention which was capable of work- 
ing and was known in this country. Stitt v. Eastern R. Co., supra. Proof 
of a prior complete invention is not satisfied by prior unpublished draw- 
ings, no matter how completely they may exhibit the patented invention. 
Ellithorp v. Robertson, 8 Fed. Cas. 560, No. 4,408 (C.C.S.D.N.Y. 1859); 
Detroit Lubricator Mfg. Co. v. Renchard, 9 Fed. 293 (C.C.E.D. Mich. 
1881). Nor, in the case of an interference between two applicants for a 
patent, does a printed publication constitute a reduction to practice, but 
is evidence of conception only. Kear v. Roder, 28 C.C.P.A. (Patents) 
774, 115 F.2d 810 (1940). 

Prior knowledge, in order to invalidate a patent, must be knowledge 
that is in some way accessible to the public. Gayler v. Wilder, 51 U.S. 
(10 How.) 466 (1850). Prior private knowledge is insufficient as an 
anticipation unless and until the public acquires or has the opportunity 
to acquire therefrom such knowledge as would enable one skilled in the 
art to practice the invention. Acme Flexible Clasp Co. v. Cary Mfg. Co., 
96 Fed. 344 (S.D.N.Y. 1899), aff'd, 101 Fed. 269 (2d Cir. 1900); Sim- 
mons v. Hansen, 117 F.2d 49 (8th Cir. 1941). Knowledge which has 
been kept secret is not anticipatory. Gilliam v. Stern, 114 F.2d 28, 
cert. denied, 311 U.S. 718 (1941); United Chromium, Inc. v. General 
Motors Corp., 11 F. Supp. 694 (D. Conn. 1935), rev’d on other grounds, 
85 F.2d 577, reversal upheld on rebearing, 86 F.2d 1015, cert. denied, 
300 U.S. 674 (1936). Section 102(a), supra, is a codification of pre-exist- 
ing case law, and recognizes that the interpretation by the courts had 
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excluded various kinds of private knowledge that was not known to the 
public. H.R. Rep. No. 1923, 82nd Cong., 2d Sess. 10 (1952). 

The exception to the general rule that prior knowledge must be acces- 
sible to the public and be of an invention that was actually reduced to 
practice was set forth in Alexander Milburn Co. v. Davis-Bournonville 
Co., 270 U.S. 390 (1926), in which it was held that the material dis- 
closed in a United States patent is constructively reduced to practice by 
the filing of the patent application, and that issuance of the patent con- 
stitutes prior knowledge as of the application filing date. The specific 
rule of the Milburn case was subsequently codified in 35 U.S.C. § 102(e) 
(1956), so that section 102(e) is now recognized as being separate and 
apart from section 102(a), which relates to prior knowledge. See Helene 
Curtis Industries v. Sales Affiliates, 233 F.2d 148, 158 (2d Cir. 1956). 

Contrary to the rule of the principal case, prior decisions of the Patent 
Office Board of Appeals had held that where a footnote to a printed 
publication contained the date on which the publisher had received the 
manuscript in the United States, a prima facie case was thereby established 
under section 102(a), supra, and that the applicant must then produce re- 
butting evidence to show absence of such prior knowledge. Ex parte Per- 
ley & Godshalk, 72 U.S.P.Q. 396 (P.O.Bd.App. 1946); Ex parte Theimer, 
100 U.S.P.Q. 168 (P.O.Bd.App. 1952); Ex parte Speier, 100 U.S.P.Q. 169 
(P.O.Bd.App. 1952); Ex parte Ordas, 104 U.S.P.Q. 74 (P.O.Bd.App. 
1954); Ex parte Lorand, 107 U.S.P.Q. 304 (P.O.Bd.App. 1955). These 
decisions were based on an analogy drawn by the Board of Appeals as 
to the similarity between the submitting of a manuscript to a publisher for 
publication and the submitting of a patent application to the Patent Office, 
since in both cases the submitting party had taken all the necessary steps 
toward making the contents known to the public. Based on this analogy, 
the Board of Appeals applied the rule of the Milburn case, supra, to 
manuscripts submitted to a publisher, thus holding that the submission of 
a manuscript to a publisher in this country constituted prior knowledge 
of the contents of the manuscript under section 102(a), supra. Ex parte 
Speier, supra. See Note, Extension of the Milburn Rule to Printed Pub- 
lications, 23 Gro. Wasu. L. Rev. 486 (1955) for further discussion of 
the Speier case. 

The Court of Customs and Patent Appeals, in the instant case, specifi- 
cally limited the holding of the Milburn case, supra, to the facts of that 
case, and thereby rejected the Board of Appeals’ extension of the case 
to include manuscripts submitted to a publisher. In so holding, the court 
noted that the rule of the Milburn case is covered in one section and prior 
knowledge is covered in another section of the Patent Act of 1952. Thus, 
the court seemed to imply that the Congress had considered the Milburn 
case as separate from the general law relating to anticipation by prior 
knowledge. 

It is submitted that the decision of the instant case is correct. The doc- 
trine of prior knowledge was developed in the federal courts in patent 
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infringement suits in which prior knowledge was raised as a defense to 
show invalidity of the patent. Because of its historical development, the 
proof required in the federal courts to show prior knowledge is strict, 
and the burden is on the party asserting it. As applied by the Patent 
Office, the proof required to show prior knowledge was slight and placed 
the burden on the applicant to rebut the so-called prima facie case by 
introducing evidence to show lack of prior knowledge. To reconcile 
these divergent views was impossible; and the court therefore followed 
the judicial rule since to adopt the Patent Office’s version of prior knowl- 
edge would have required ignoring the great weight of case law on the 
subject. 

The strict proof requirements to show prior knowledge are felt to 
serve the useful purpose of limiting the oo. of the doctrine to 
clear-cut situations where there is a preponderance of evidence showing 
that there was, in fact, prior knowledge of a prior completed invention, 
which was accessible to the public. Thus limited and defined, the doc- 
trine prevents the issuance of a valid patent to one other than the first 
inventor, but does not afford a refuge to an infringer who would by 
inconclusive evidence attempt to invalidate a patent. 

The safeguards provided by the Patent Office with respect to the pro- 
hibition against the addition of new matter to a patent application, 
place patent applications in a separate category from manuscripts sub- 
mitted to a publisher, which are frequently altered before publication. 
Therein lies the justification for the rule of the Milburn case that the 
disclosure in a United States patent constitutes prior knowledge as of 
the application filing date. It is believed that the instant court’s limitation 
of the Milburn case is sound in reason as well as in law, for it recognizes 
the policy considerations which form the basis for the doctrine of prior 
knowledge as well as those which justify the exception afforded by the 
Milburn case. The principal decision thus leaves both the general rule 
and the exception intact rather than choosing the one at the expense of 
the other. Thomas H. Jones. 


Taxation—Document Stamp Tax—The Private Placement 
Method of Corporate Finance as a Tax Loop-Hole.—Plaintiff cor- 
poration obtained a large sum of money from several insurance companies, 
and issued “sinking fund promissory notes” as evidence of the indebted- 
ness. The notes did not contain interest coupons nor were they in reg- 
istered form. A collateral agreement between the obligee and obligor 
imposed restrictions on the corporation’s business activities and provided 
a substitution, at the option of the insurance companies, of debentures for 
the notes. The Commissioner of Internal Revenue assessed a tax u 
the notes pursuant to Int Rev. Cope oF 1939, § 1801, 53 Star. 195, as 
amended, 56 Strat. 957 (1942) (now Int. Rev. Cope or 1954, §§ 4311, 
4381) asserting that they were debentures within the meaning of the Act. 
A claim for refund was allowed. 110 F.Supp. 680 (N.D.Cal. 1953); 
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aff'd, 218 F.2d 91 (9th Cir. 1954). Held, affirmed; an instrument to be 
taxable must be one specified in section 1801 notwithstanding the sub- 
stance of the transaction or the collateral agreement to which the note is 
subject. United States v. Leslie Salt Co., 350 U.S. 383 (1956). 

Section 1801 provides that bonds, debentures and certificates of in- 
debtedness and “all instruments, however termed, issued with interest 
coupons or in registered form, known generally as corporate securities,” 
will be taxed. The quoted phrase was added to Schedule A of the Rev- 
enue Act of 1898, 31 Srar. 942, in 1918. Revenue Act of 1918, Schedule 
A, 40 Srat. 1135. The section has since remained substantially the same. 
Revenue Act of 1924, Schedule A § 1, 43 Stat. 333; see Stuyvesant Town 
Corp. v. United States, 111 F.Supp. 243 (Ct.Cl. 1953); General Motors 
Acceptance Corporation (GMAC) v. Higgins, 161 F.2d 593 (2d Cir. 
1947); Note, 32 Taxes 831 (1954). Since 1924 there has not been a tax 
on promissory notes. Revenue Act of 1914, tit. XI, 38 Srat. 759, re- 
pealed, 43 Srar. 352 (1924). 


A contemporary interpretation of Schedule A § 1 of the Revenue Act 
of 1918 precluded from taxation as a debenture any short term note 
which was payable to bearer, lacked interest coupons, and was not in 
registered form. See T.D. 2713, 20 Treas. Dec. Int. Rev. 358 (1918). 
A promissory note was defined as a simple promise to pay a sum of 
money at a specific time, not under seal and “such as is common in every- 
day commercial use.” Ibid. The quoted phrase was stricken in 1919. 
USS. Treas. Reg. 55, Art. 48 (1919). That interpretation of the statute 
remained undisturbed until it was held in the GMAC case that the “in- 
terest coupon” and “registered form” provisions of section 1801 did not 
qualify “debentures.” See 32 Taxes 831 (1954). If the instrument con- 
tained all the essential characteristics of a debenture it was taxable as 
such. U.S. Treas. Reg. 71, § 113.55 (1926); see also Niles-Bement-Pond 
Co. v. Fitzpatrick, 213 F.2d 305 (2d Cir. 1954). 

A “debenture” is an instrument which either creates or agrees to 
create a debt in favor of one party or acknowledges such a debt, see 
Comm?’r of Internal Revenue v. H. P. Hood & Sons, 141 F.2d 467 (Ast Cir. 
1944); and usually, though not necessarily, creates a charge on company 
stock or property, or has coupons attached, or is issued in series, the term 
thus including other varieties of instruments, see Lorimer v. McGreevy, 
229 Mo.App. 970, 84 S.W.2d 667 (1935). The term may refer to a 
bond under a mortgage or to a short or long term promissory note, see 
33 Va. L. Rev. 769 (1947); and the definition indicates little distinction 
from a promissory note. See 29 Taxes 50 (1951). 

Taxing statutes are to be construed and given effect in light of the 
purpose for which they are intended. Stuyvesant Town Corp. v. United 
States, supra. Although ordinary promissory notes were not intended to 
be taxed within the meaning of section 1801, Curtis Publishing Co. v. 
Smith, 124 F.Supp. 508 (E.D. Pa. 1954), aff'd, 220 F.2d 748 (3d Cir. 
1955); the mere use of a promissory note as a form of corporate borrow- 
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ing cannot avoid the Federal Document Stamp Tax. Niles-Bement-Pond 
Co. v. Fitzpatrick, supra. In determining whether the instrument is sub- 
ject to tax, the form and content of the instrument as well as circum- 
stances and conditions of its issuance are to be considered. Gamble- 
Skogmo Inc. v. Kelm, 112 F.Supp. 872 (D. Minn. 1953); see 1 N.Y.L. 
Forum 98 (1955); Contra, United States v. Isham, 84 U.S. (17 Wall.) 496 
(1873). Where the instruments have been taxed, controlling character- 
istics have been: (1) the general appearance as a corporate security in 
light of the terms of the transaction, GMAC v. Higgins, supra; (2) a 
provision for a floating charge on the corporation’s business in the col- 
lateral credit agreement, Knudsen Creamery Co. of California v. United 
States, 121 F.Supp. 860 (S.D.Cal. 1954); and (3) an option in the obligee 
to exchange the notes for marketable debentures, H. Kobacker & Sons 
Co. v. United States, 124 F.Supp. 211 (N.D.Ohio 1954). In each of the 
cases where the instruments have been held to be taxable the obligee of the 
transaction has been an insurance company. See 1 N.Y.L. Forum 98 
(1955); 32 Taxes 831 (1954). Wherever a commercial bank was in- 
volved the courts have held the instruments to be promissory notes and 
not taxable, ibid; on the grounds that: (1) the instruments did not have 
all the characteristics of marketable investment securities, Niles-Bement- 
Pond Co. v. Fitzpatrick, supra; (2) due to the obligor’s long dealing with 
the bank the collateral agreement was only regular assurance of payment 
on a promissory note for banking purposes, Belden Mfg. Co. v. Jarecki, 
192 F.2d 211 (7th Cir. 1951), affirming, 95 F.Supp. 539 (N.D.IIL. 1951); 
and (3) the instruments did not have the appearance of a corporate se- 
curity, but rather that of a regular promissory note given to a bank, 
United States v. Ely & Walker Dry Goods Co., 201 F.2d 584 (8th Cir. 
1953). 


The court in the instant case interpreted section 1801 to tax only 
those instruments which were bonds, debentures, or certificates of in- 
debtedness. Promissory notes, on the other hand, were expressly ex- 
cluded in that the tax provision thereon had been repealed, the two 
provisions in the statute neither being mutually inclusive nor interpreted 
as such when simultaneously in effect. Because statutes will be inter- 
preted to give a plain and ordinary meaning to the words therein, United 
States v. Isham, supra at 504; and contemporary administrative interpreta- 
tion is accorded much weight, Norwegian Nitrogen Prod. Co. v. United 
States, 288 U.S. 294 (1933); and the instrument must be tested in light 
of form and face rather than in the light of collateral facts, see United 
States v. Isham, supra at 505; the court felt that the rationale of the 
GMAC case was not applicable in that the instruments were not readily 
marketable, the provision for exchange to marketable securities being 
only a collateral provision not on the instrument’s face. The fact that 
the instruments were not ordinary promissory notes did not make them 
debentures within the meaning of that term for tax purposes. 


The instant case rejects the distinctions that appeared in the cases as to 
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the identity of the obligee; i.e., whether or not a commercial bank or in- 
surance company. See 32 Taxes 831 (1954). This same distinction had 
been questioned in the dissenting opinion to the Niles-Bement case. See 
54 Co_um. L. Rev. 428 (1954); wherein the GMAC case was commented 
upon favorably. The distinction was reconciled on the basis of the fun- 
damental differences between the two institutions. Ibid; see 32 Taxes 831 
(1954). The court also disposes of the doctrine in the Niles-Bement 
case which established the test as being the purpose of the lendor—if 
for a capital purpose the note would be taxable, if for a current business 
purpose, not taxable. The rationale of the Niles-Bement case was an at- 
tempt to reconcile the institutional distinction and to distinguish the 
GMAC case interpretation that transactions which were not day-to-day 
type commercial uses of promissory notes would be classified as de- 
bentures. The GMAC case was also distinguished on the ground that 
the instruments, involved therein were purchased solely for investment 
purposes, Belden Mfg. Co. v. Jarecki, supra; or that the substance of the 
entire transaction of which it was a part indicated an arrangement usually 
covered by debentures. United States v. Ely & Walker Dry Goods Co., 
supra. However, any attempt to classify the rulings in the various cases 
as to the intent of the parties, see 32 Taxes 831 (1954), is restricted by a 
strict construction of the statute itself. See United States v. Isham, supra. 
The two-fold test applied by the S.E.C. in searching the intent of both 
the obligor and obligee to determine whether the instrument was a se- 
curity, see 37 Cotum. L. Rev. 650 (1937); 28 Caxir. L. Rev. 410 (1940); 
has no application if collateral agreements may not change the face or 
form of the instrument in preference to substance. See United States v. 
Isham, supra. Contra, Gamble-Skogmo Inc. v. Kelm, supra. The Isham 
holding precludes a collateral attack or the introduction of evidence to 
determine the instrument’s true nature where said instrument on its face 
is in legal form. That case also proposed the rule, which was relied on in 
the instant case, that the words of a statute would be accorded a plain 
and ordinary meaning. But the term “debenture” is inclusive, see Lorimer 
v. McGreevy, supra; and the extension of promissory notes into the pri- 
vate placement field, which was introduced subsequent to the standards 
relied upon in the instant case, see Loss, Securtrirs REGULATIONS, 318 
(Stud. Ed. 1951); Note, 52 Harv. L. Rev. 773 (1939); would, if statutes 
were not construed to give effect to their intended purpose, create a 
loop-hole in the tax structure, see Niles-Bement-Pond Co. v. Fitzpatrick, 
supra (dissenting opinion). 


The remaining test, that of marketability, is retained by the court in 
the instant case. This test is insignificant in that (a) banks usually do not 
sell these instruments, but, if necessary, deposit them in the Federal Re- 
serve System, Curtis Publishing Co. v. Smith, supra; and (b) insurance 
companies may provide for exchange of instrument for debentures, see 
Kobacker & Sons Co. v. United States, supra. By restricting to its face 
the determination of an instrument’s type, the principal case holds that 
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the provisions for alternate marketability do not affect its tax immunity 
as a promissory note. 

The instant case in effect opens the door to a method of tax free capital 
financing through private placement with insurance companies. The 
Int. Rev. Cope oF 1954 §§ 4311, 4381 changes only the definition of 
“certificates of indebtedness” to mean “bonds” and “debentures.” The 
Securities & Exchange Act defines “security” as any long-term note ex- 
ceeding a nine-month period from issuance to maturity. 15 U.S.C. 
§ 78c(a) (10), 48 Srar. 883 (1934). 


A legislative clarification that appeared to be unnecessary due to the 
interpretation of the statute in the GMAC and subsequent cases is now 
of prime importance in order to re-establish the effective coverage of the 
document stamp tax in the field of long term capital financing. 

Miles J. Brown. 


Taxation—Nonbusiness Bad Debt Deduction—Liquidation of Col- 
lateral Postponed Solely for Tax Reduction Purposes.—Taxpayers 
claimed a deduction from their 1944 joint income tax for a nonbusiness 
bad debt which, except for certain collateral of substantial value, had be- 
come worthless in prior years. The basis for the taxpayers’ claim that 
1944 was the proper year in which to apply the deduction was that, de- 
spite the worthlessness of the unsecured portion of the debt, as evidenced 
by the debtor’s insolvency prior to 1944, the debt did not become de- 
ductible until the collateral was liquidated by the taxpayers in 1944. The 
Commissioner of Internal Revenue disallowed the deduction on the 
ground that the debt had become uncollectible prior to 1944, and as- 
serted a deficiency which the taxpayers remitted and then sought to re- 
cover in a refund suit. From a verdict for the Commissioner, taxpayers 
appealed, contending the trial judge had erred in charging the jury that 
postponement of a bad debt deduction until the collateral is applied to the 
debt cannot be permitted solely because of the existence of that col- 
lateral, but that such postponement must be shown to have been in good 
faith and bona fide for the taxpayer. Held, reversed and remanded; 
where the collateral held by a creditor is substantial but inadequate to 
secure the full debt, the creditor is privileged to postpone the liquidation 
of such collateral for whatever purposes he deems most profitable, amo 


them the reduction of his taxes. Loewi v. Ryan, 229 F.2d 627 (2d Cir. 
1956). 


The fact that a taxpayer’s sole purpose in legally transacting business in 
a certain manner is the reduction or avoidance of his taxes will not make 
him liable for the tax, unless the transaction is a sham. Commissioner v. 
Tower, 327 U.S. 280 (1946); Gregory v. Helvering, 293 U.S. 465 (1935). 
However, income tax deduction is a matter of legislative grace, Interstate 
Transit Lines v. Commissioner, 319 U.S. 590 (1943); Huston v. United 
States, 96 F.Supp. 999 (W.D.Pa. 1951); and the taxpayer has the burden 
of bringing himself unequivocally within the statutory provisions au- 
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thorizing the deduction, Belser v. Commissioner, 174 F.2d 386 (4th Cir.), 
cert. denied, 338 U.S. 893 (1949), by showing that the debt actually be- 
came worthless within the year for which deduction is sought. Redman 
v. Commissioner, 155 F.2d 319 (1st Cir. 1946); Chapin v. Hassett, 53 
F. Supp. 830 (D.Mass. 1944). 


In the case of a partially worthless debt, under section 23(k) of the 
Revenue Act of 1934, 48 Strat. 689 [substantially § 166(a) of INT. Rev. 
Cope oF 1954], liquidation of the collateral held to secure the debt is not 
a legal prerequisite to the allowance of a bad debt deduction. G.C.M. 
18417, 1937-1 Cum. Butt. 142. But § 23(k) (4), Int. Rev. Cope oF 1939, 
added to the Code by §§ 124(a) and (d) of the Revenue Act of 1942, 
provided different treatment for business and nonbusiness bad debts. 
Thus, effective with the taxable years subsequent to December 31, 1942, 
deductions have not been allowed for partial worthlessness in the case of 
nonbusiness bad debts. Int. Rev. Cope oF 1939, § 23(k) (4), added by 56 
Strat. 820 (1942) [Substantially Int. Rev. Cope or 1954, § 166(d)(1)]. 
A secured debt is not totally worthless for tax purposes until the col- 
lateral is wholly liquidated. Industrial Trust Co. v. Commissioner, 206 
F.2d 229 (1st Cir. 1953); Old Colony Trust Associates v. Hassett, 150 
F.2d 179 (1st Cir. 1945). However, a taxpayer cannot hold collateral in- 
definitely and then choose the most favorable time to liquidate, when the 
unsecured portion of the debt was hopelessly uncollectible in prior years. 
In re Leopold Spingarn, 17 P-H 1948 T.C. Mem. Dec. 4 48,129 (1943). 
The test of the bona fides of a bad debt deduction must be reasonableness, 
common sense, and economic reality. Scovill Mfg. Co. v. Fitzpatrick, 215 
F.2d 567 (2d Cir. 1954); Belser v. Commissioner, supra. 


In the principal case the court expressly rejected the Spingarn holding, 
supra, on the ground that the ruling in that case clearly exceeded the 
bounds of the statute and the regulations. The court pointed out that, 
in view of the code provisions confining the deduction of nonbusiness 
bad debts to the taxable year in which they become totally worthless, 
Int. Rev. Cope or 1939, § 23(k)(4), as amended, 56 Srat. 820 (1942) 
[substantially Int. Rev. Cope or 1954, § 166(d)(1)], the taxpayer need 
only prove that fact in order to become entitled to a deduction. The 
tests of “common sense” and “economic reality,” prescribed in the Scovill 
case, supra, were held to lack relevancy in a situation wherein valuable 
collateral remains in the creditor’s possession after the unsecured part of 
the debt has become worthless. 

In re Spingarn, supra, is distinguishable from the principal case in that 
the former involved a business bad-debt deduction, and consequently was 
decided under § 23(k)(1) of the Int. Rev. Cope or 1939 [substantially 
§ 166(a) of the Int. Rev. Cope oF 1954]. This section allows a deduction 
for partial as well as total worthlessness; whereas section 23(k) (4) of the 
Int. Rev. Cope or 1939 [substantially § 166(d)(1) of the Int. Rev. Cove 
oF 1954], which applies to nonbusiness bad-debt deductions, stipulates that 
the nonbusiness debt must be totally worthless in order to be deductible. 
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Under the particular facts of the Spingarn case, however, the taxpayer 
was seeking deduction for total worthlessness, so that in essence the issue: 
was the same as that of the principal case. It is significant, therefore, that 
instead of distinguishing the Spingarn decision on this ground, the instant 
court went further and held in effect that it was without statutory founda- 
tion. 

In Zenz v. Quinlivan, 213 F.2d 914 (6th Cir. 1954), the court ruled that 
a taxpayer should not be penalized for exercising legal means to secure a 
tax advantage if his conduct does not appear to contravene the purport 
or congressional intent of the Internal Revenue Act, which the taxpayer 
invoked. Although federal income tax statutes are drawn with the inten- 
tion of establishing, within the limits of practicality, the exact year in 
which a deduction must be claimed, rather than with the purpose of al- 
lowing the taxpayer to choose the taxable year most advantageous to his 
claim, Belser v. Commissioner, supra, the courts may not attribute to the 
legislature an intent which is not in any way expressed in the statute. 
U.S. Smelting Refining & Mining Co. v. Lowe, 74 F.Supp. 917 (D.C. 
Alaska 1947), rev’d on other grounds, 175 F.2d 486 (9th Cir. 1949). In 
Watson v. Fahs, 120 F.Supp. 424 (S.D.Fla. 1954), the taxpayer claimed a 
nonbusiness bad debt deduction in 1946 for a loan made by him in 1925. 
The debt was secured by collateral which subsequently was lost to the 
taxpayer in 1937 when the holder of a prior lien foreclosed. At that 
time the debtor was, and remained thereafter, otherwise insolvent. In 
holding that no deduction would be allowed for 1946, the court said that 
the debt had in fact become totally worthless before 1946, and implied 
that the deduction should have been taken when the collateral was 
liquidated. 

In the light of long-settled holdings that a debt cannot be considered to 
be totally worthless until the collateral securing it is wholly liquidated, 
and in the absence of any statutory language limiting the period for 
holding collateral beyond the time when the unsecured portion of the 
debt has become worthless, the court in the principal case correctly re- 
fused to follow the Spingarn holding. However, it is submitted that there 
is no sound reason for extending preferential treatment to creditors who 
hold collateral as security for debts, thereby creating a favored class of 
taxpayers who would have an option to select the year of deduction 
which best suits their purposes taxwise. The decision in the principal 
case thus points up the need for statutory revision in the field of deduc- 
tions for nonbusiness bad debts which are secured by collateral of sub- 
stantial value. Paul G. Wilson. 
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Studies in the Law of the Far East and Southeast Asia. Published by 
the Washington Foreign Law Society, 1956. Address: The George 
Washington University Law School, Washington 6, D. C. Pp. vii, 
104. $1.50. 


Today with American troops stationed abroad, with an economic aid 
program that circles the world, and with expanding private commercial 
interests, the American lawyer is increasingly faced with the necessity 
of understanding something of the legal systems of countries with which 
the United States deals. 

Such an understanding does not always come naturally to the lawyer 
trained in the Anglo-American system, but it is nevertheless imperative. 
The Washington Foreign Law Society fills a very real need in offering 
an annual series of lectures on foreign law. 

STUDIES IN THE LAW OF THE Far East AND Soutueast Asia, published 
by that Society in cooperation with The George Washington University 
Law School, contains a series of seven lectures delivered in Washington 
in the winter of 1954-1955 on the law of six oriental countries. 

The first, by Mr. Richard B. Appleton, formerly with the Legal Sec- 
tion of the General Headquarters of the Supreme Commander for the 
Allied Powers (SCAP), relates primarily to the legal reforms in Japan 
under the recent allied occupation, discussing the revision of the Japanese 
Constitution under SCAP, with legal abolition of the “house” or clan in 
the Japanese family system and the implementation of a bill of rights. 
“The occupation caused an ideological revolution in the Japanese legal 
system,” states Mr. Appleton in likening the Japanese reception of Anglo- 
American law in the twentieth century to the reception of Chinese law 
in the seventh century and the reception of Continental European law in 
the nineteenth century. 

Ambassador Cheng’s lecture “A Sketch of the History, Philosophy and 
Reform of Chinese Law” takes us back to the fifth century B.C. and to 
the old traditional concept that the purpose of Chinese law was not so 
much to regulate private intercourse as to preserve the general harmony 
of the universe. The Ambassador points out that this concept explains 
why all the Chinese codes were largely penal in character and tells us 
that until modern times civil disputes were most often settled in the vil- 
lage chapel, the temple or the guild, roughly analogous to our courts of 
equity, following customs and ethical principles rather than law in the 
strict sense. The desire to abolish the extraterritorial consular jurisdiction 
granted to foreign powers in the nineteenth century gave impetus to the 
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reform of Chinese law in the early part of the twentieth century, a re- 
form deeply influenced by Western jurisprudence, particularly the Con- 
tinental Codes. 

Ambassador Liang’s lecture on “Modern Law in China” discusses the 
Civil Code of 1931 and the Criminal Code of 1935. Ambassador Liang 
points out that new principles in the Civil Code derived from modern 
European jurisprudence relate mostly to the law of obligations and the 
law of rights over things, but that laws relating to family and succession 
are derived largely from traditional Chinese institutions. In his conclusion 
he touches briefly on laws under the Communist regime, saying that 
only four such laws have come to his attention: the Marriage Law, the 
Agrarian Reform Law, the Trade Union Law and the Provisional Rules 
of Procedure for Settling Labor Disputes, most of the provisions of which 
are substantial copies of similar Soviet laws. 

“Law and Society in Vietnam” is the subject of a short lecture by Mr. 
Pham Huy Ty, which, while referring to the deep influence of Chinese 
on Vietnamese law, also emphasizes the distinction between the two. The 
author notes the important place in society played by Vietnamese women 
and discusses the relations between the individual, the family and the 
community in Vietnam. In conclusion he stresses what he terms a uniquely 
Vietnamese institution, the commune, “a republic within the state” with 
its own tribunals and communal property. 

“Comments on the Law and Practice in Cambodia”, by His Royal 
Highness Kantol Norodom, notes the two basic divergent influences which 
have shaped Cambodian traditions, namely the early Hindu influence 
followed by the victory of Buddhism, on both of which the spirit of 
French law has been superimposed. As elsewhere in the Orient, that part 
of Cambodian law least touched by French law, says the author, is that 
affecting personal relationships. 

“The Law of India”, discussed by Ambassador S. N. Haksar, notes the 
application of the legal criminal code of Islam during the period of Mus- 
lim hegemony from the twelfth through the eighteenth centuries and 
the drafting by the British of the Indian Penal Code and Code of Criminal 
Procedure in the nineteenth century, the former in particular, he says, 
having been far in advance of the English law of the times. Under civil 
law, the author points out that in matters of inheritance, succession, mar- 
riage and religious usages, Hindus and Muslims are governed by Hindu 
and Muslim law respectively. “Revenue Law”, the author tells us, deals 
with land tenure, because from the earliest times, the ruler was entitled 
to share in the profit from agricultural land, and this was the chief source 
of the State’s revenue. 

Dr. A. Arthur Schiller’s lecture on Indonesian law categorizes pre- 
World War II residents of the Indonesian archipelago as Europeans, the 
digenous population. Dr. Schiller traces legal policies followed during the 
own legal system. Though the plural society has now been legally elimi- 
nated, he states, the basic concepts of each group are reflected in the 
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existing composite structure. Of particular interest to the reader, perhaps, 
is the reference to adat law, customary in its origin, but varying in the 
different regions of the archipelago, which largely governed the in- 
digenous population. Dr. Schiller traces legal policies followed during the 
Japanese occupation, the turbulent post-war period and the present uni- 
tary state of the Republik Indonesia with particular reference to the or- 
ganization of the courts. 

These lectures do not pretend to be a substitute for the scholarly 
treatise. Each speaker could only touch on the most salient features of 
the legal system of the country with which he was concerned. However, 
they do serve to give the reader the “feel” of the law of a particular coun- 
try, to introduce him, albeit hastily, to its legal pattern of thought, and to 
illustrate how the vast complexity and richness of the cultures of the 
Far East are reflected in the diverse legal systems. Katherine B. Fite* 





Compendium of Laws Relating to Problems of Persons in the 
Armed Forces, Third Edition. Published for The American 


Bar Association by The Lawyers Cooperative Publishing Co. 
Rochester, New York, 1954. Pp. 1358. 


When one-tenth of the American population puts on the country’s 
uniform and goes to war, as it did in 1941-45, the personal problems that 
necessarily accompany each individual serviceman and woman are with- 
out limit in numbers, variety and importance. In keeping with its posi- 
tion of leadership in public affairs, the American Bar Association in 1944 
and 1945 published a Compendium of Laws of the several states covering 
those subjects which would most likely embrace the serviceman’s prob- 
lems. A third edition has been published, taking into account a new 
generation of servicemen who participated in the Korean Conflict, bring- 
ing the laws up to date. 

The product of combined, voluntary efforts of lawyers under the 
general direction of Milton J. Blake, Chairman of the American Bar 
Association’s Committee on Legal Assistance for Servicemen, the work 
is a testament to the selfless interest and laborious efforts of lawyers 
throughout the country. Its primary purpose is to place in the hands of 
the local practitioner or personal affairs officer in the armed services, a 
legal digest of United States laws which may be applicable to the legal 
needs and interests of an individual serviceman. 

Since most of the digested laws are equally applicable to civilians and 
service personnel, those portions of the Compendium dealing with state 
legislation peculiarly affecting persons in the military or naval service are 
of especial interest. Ever since the founding of the Republic, laws have 
been enacted by all of the states conferring special rights or privileges 
upon servicemen, former servicemen, their survivors and dependents. 
These laws cover a wide range, such as the granting of monetary bonuses 


* Office of Legal Adviser, United States Department of State. 











120 THE GEORGE WASHINGTON LAW REVIEW 


for the performance of military service; employment assistance and 
preference including exemption from certain license fees to engage in 
business; hospital and other institutional care; guardianship of minors 
and mentally incompetent beneficiaries; educational assistance; free re- 
cording of honorable discharge certificates; free notary service; income 
and property tax exemptions, and numerous other benefits. Unfor- 
tunately, there is no uniformity in the manner in which these special laws 
have been handled, and there is a wide divergence in the degree of cover- 
age. 

It is felt that the Compendium’s utility is diminished by the failure to 
include a compilation of those state laws which pertain peculiarly to 
servicemen. A supplement containing a detailed digest of those laws 
would complement the comprehensive treatment given to laws which 
apply to all citizens of the several states, without regard to their 
military status. Even lacking this, the supplement might well contain 
editorial comment as to the existence of state legislation for the 
special benefit of servicemen, including the creation in each state of 
publicly administered agencies where information may be obtained as to 
the nature of benefits provided and the method of applying therefor. 
A revision of the Compendium, for insertion as a supplement in the 
pocket part, is now in process of compilation. Early publication is ex- 
pected. 


It is felt that value of the Compendium would be further increased 
if it included a reference to federal legislation relating to veterans. This 
is, of course, a vast area, embracing manifold benefits administered by 
numerous federal departments and agencies. Since the benefits available 
are of vital importance to millions of Americans, a concise digest of the 
laws and information as to how the benefits may be procured would be 
of great utility to the veteran population. 


The Compendium has already been of service to millions of Americans 
—a GI in a Korean foxhole who wanted to make a will; a troubled 
young man overseas who wanted to marry his sweetheart by proxy in 
one of the handful of states where such marriages are recognized; and 
countless others with personal problems of vital importance. But when 
“Johnny Comes Marching Home” from Germany or Japan and wants 
to know how soon his newly acquired, non-citizen wife may follow 
him, and how she becomes a citizen, the Compendium offers4little help 
since these matters, governed by federal laws, are omitted. Likewise, 
the book leaves unanswered the myriad questions of substantial interest 
to veterans and their families; such as the prosecution of claims for Na- 
tional Service Life Insurance or Servicemen’s Indemnity (the former a 
contract, the latter a gratuity); the procurement of a Government- 
guaranteed loan to purchase a home or go into business; the relative ad- 
vantages of death benefits payable to widows and children of deceased 
veterans under laws administered by the Veterans Administration as com- 
pared with those provided by the Federal Security Administration; and 








— a Sl aS eS 


~ 










BOOK REVIEWS 121 






other valuable rights and benefits administered by numerous federal 
agencies which play an important part in the life of millions of Americans. 

Since a continuing large military population will probably be a national 
necessity in the foreseeable future, the Compendium and its supplements 
will be of inestimable assistance to the United States citizen-soldier who, 
as in the past, will confidently look to the American lawyer to assist in the 
solution of his legal problem. Mary-Agnes Brown* 






















BOOKS RECEIVED 


The Code Napoleon and the Common Law World. Edited by Ber- 
nard Schwartz. New York: New York University Press, 1956. Pp. 
x, 438. $12.25. 


Latin America in the United Nations. By John A. Houston. New 


York: Carnegie Endowment for International Peace, 1956. Pp. 345. 
$2.75. 


The Nation’s Advocate, Henry Marie Brackenridge and Young 
America. By William F. Keller. Pittsburgh: University of Pitts- 
burgh Press, 1956. Pp. x, 451. $5.00. 


Parking: Legal, Financial, Administrative. By The Joint Committee 
on Urban Traffic Congestion and Parking. Saugatuck, Connecticut: 
The Eno Foundation for Highway Traffic Control, 1956. Pp. xii, 196. 


Report of the Special Committee on the Federal Loyalty-Security 
Program of the Association of the Bar of the City of New York. 
New York, 1956. Pp. xxvi, 301. $5.00. 


Standards of Education and Experience for Certified Public Ac- 
countants. Published for The Commission on Standards of Educa- 
tion and Experience for Certified Public Accountants by the Bureau 
of Business Research. University of Michigan, 1956. Pp. xxiii, 151. 


Vagaries and Varieties in Constitutional Interpretation. By Thomas 
Reed Powell. New York: Columbia University Press, 1956. Pp. xv, 
229. $3.50. 





*A b., LL.B., S.J.D., Lt. Col., USAR; Associate Member, U.S. Board of Veterans 
Appeals. The opinions herein expressed are those of the reviewer and do not neces- 
sarily represent the views of the Department of the Army or of the Veterans Adminis- 
tration. 





THE GEORGE WASHINGTON LAW REVIEW 


SYMPOSIA PUBLISHED 


ADMINISTRATIVE LAW Volume 7, number 6 (1939) 
ANTITRUST LAw Volume 24, number 1 (1955) 


CONSTITUTIONAL LAW Volume 8, number 7 (1940) 


FEDERAL LEGISLATIVE POWERS vy. TRADE Bar- 


RIERS Volume 9, number 7 (1941) 


FEDERAL Power CoMMISSION **Volume 14, number 1 (1945) 
FEDERAL TRADE COMMISSION *Volume 8, number 3 (1940) 


INTERSTATE COMMERCE COMMISSION *Volume 5, number 3 (1937) 


Musi Law Volume 22, numbers 1 and 2 (1953) 


THE ProposeD ADMINISTRATIVE COURT Volume 24, number 6 (1956) 


SYMPOSIA PLANNED 


GOVERNMENT CONTRACTS *Volume 25, number 2 (1957) 
Authority of Contracting Officer, by John A. McIntire 
Patent Indemnity Article, by Lawrence Glassman 
Contingent Fees, by Paul A. Barron and William Munves 
Suspension and Debarment, by Paul H. Gantt 
Defense Contract Financing Problems, by John S. Bachman 
Sureties and Public Contract Construction Bonds, by Theodore H. Haas 
Research and Development Procurement, by Harry I. Ravitz 


Atomic ENERGY FOR THE BUSINESSMAN Volume 25, numbers 3 and 4 (1957) 
International Atomic Energy Program 
Information and Access Problems 
Antitrust Aspects 
Patent Aspects 
and others 


* The issues in which asterisked symposia appear are specially priced. Volume 25, no. 2; and 


volume 8, no. 3, are $2.00 per copy. Volume 5, no. 3, is $5.00 per copy. Non-asterisked issues 
are $1.00 per copy. 


** Stocks exhausted. 





and 
sues 


THE GEORGE WASHINGTON 
UNIVERSITY LAW SCHOOL 


FOUNDED 1865 


CWO 


PARTIAL LIST OF PUBLIC LAW COURSES 


Patent and Trade Regulation 


Substantive Patent Law (I and II) 
Patent Office Practice 

Patent Trial Practice Court 
Unfair Trade Practices 

Federal Antitrust Laws 

Trade Regulation Seminar 


Taxation 


Federal Income Taxation 
Federal Estate and Gift Taxation 
Corporate Taxation 

Taxation of Foreign Income 

Oil and Gas Taxation 

Taxation Seminar 


International Law 


International Law 

Comparative Law 

World Law 

Law of the Near East 

Legal Problems in Modern Methods 
of Warfare 

International Law Seminar 


Administrative and Governmental Law 


Administrative Law 

Administrative Law Seminar 

Legislative Drafting 

Local Government Law 

Public Utilities 

Food and Drug Laws 

Government Contracts 

Regulation of Communication Media 

Control and Use of Atomic Energy 

Regulation of Securities and Securities 
Markets 

Law of Money and Monetary Obligations 


Labor Law 


Labor Law 

Labor Arbitration 

Labor Standards and Social Security 
Legislation 

Labor Law Seminar 


Other 


Military Law and Jurisdiction 
Admiralty Law 

Aviation Law 

Urban Redevelopment 


FALL TERM ENROLLMENT 1956 


PN THs cv siiviakieesiwteevei eee 494 
Pcs ics nae dxeenne acaeanein 253 
Fe ivinn 4: sciieindieiiininitinninaieiaain 187 
GRADUATE AND SPECIAL...........+.-- 98 


TotraL ENROLLMENT 





Q. How can I keep pace with new law? 


A. By using LAW WEEK. 


Because 


THE UNITED STATES 


LAW WEEK 


keeps you abreast of current law, 
keeps you posted faster on 


1. Court opinions establishing new points of law 
2. Significant federal agency rulings 


in just a few minutes’ reading time each week 


LAW WEEK’s expert staff of lawyer-editors sifts thousands of 
opinions and rulings week by week, year after year for the key few 
that make new law. These are then digested under quick-reference 
topic headings and sub-headings in the appropriate section of LAW 
WEEK—New Court Decisions, Federal Agency Rulings, Supreme 
Court Opinions. 

To further save your time, the opinions and rulings appearing in all 
sections of LAW WEEK are rounded-up in a four-page Summary & 
Analysis and tersely evaluated for their effect on current law. 

A key feature of LAW WEEK is its high-speed reporting of Opin- 
ions of the United States Supreme Court—in full text, accompanied by 
crisp and accurate summary digests. Mailed the same day they are 
handed down, these exact photographic reproductions of the Court’s 
Opinions eliminate all possibility of error. 

LAW WEEK also supplies full texts of all federal statutes of gen- 
eral interest, immediately after signing by the President. 

For ease of reference, LAW WEEK is fully indexed by topic and by 
case title both for general law and for Supreme Court actions. 

To find out more about how LAW WEEK can serve you, write to- 
day for detailed descriptive circular. 


WRITE TO: Chas. W. McCullum, Managing Director 


THE BUREAU OF NATIONAL AFFAIRS, INC. 


1231 24TH STREET, N.W., WASHINGTON 7, D. C. 











